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legal ideas.

Sociology of law was conceived in the late nineteenth and the early
twentieth century, and it has developed in the intervening years. Emile
Durkheim and Max Weber made crucial contributions to the field, each
of them included in their publications a major treatise devoted to law:
Durkheim in his Division of Labor in Society;'’ Weber within the
corpus of his Economy and Society. '®

While these works merit close attention, credit for naming the field
belongs to Eugen Ehrlich, a legal scholar working before World War I
in Czernowitz, in the eastern reaches of the Austro-Hungarian Empire.
Ehrlich not only introduced the term,' he also gave a definition which
he declared was “the substance of every attempt to state the
fundamental principles of the sociology of law.”?® Ehrlich’s definition
was this:

At present, as well as at any other time, the center of gravity of legal
development lies not in legislation, nor in juristic science, nor in
judicial decision, but in society itself.?!

For Ehrlich, this definition provided a basis for his concept of “the
living law” which he located within the structures of society.”” In each
institution, there develops a set of standards that Ehrlich called “the
inner order” of the association.? It is these inner orders, taken together,
that comprise the living law. This living law, he maintained, is not
dependent on the state. Indeed, he argued, the living law exists in
societies that do not have a state. It is with the rise of a state, Ehrlich
maintained, that state law can come to diverge from the living law. Such
divergence he saw as a source of difficulty when the positive law of the
state interferes with the living law.

Ehrlich’s formulation provides a rationale for asking several

17. EMILE DURKHEIM, THE DIVISION OF LABOR IN SOCIETY (W.D. Halls trans., The Free
Press 1984) (1893).

18. MAX WEBER, ECONOMY AND SOCIETY, AN OUTLINE OF INTERPRETIVE SOCIOLOGY,
VoL.I & I (Guenther Roth & Claus Wittich eds., Ephraim Fishchoff, Hans Gerth, A.M.
Henderson, Ferinand Kolegar, C. Wright Mills, Talcott Parsons, Max Rheinstein, Guenther
Roth, Edward Shils & Claus Wittich trans. 1978).

19. EUGEN EHRLICH, FUNDAMENTAL PRINCIPLES OF THE SOCIOLOGY OF LAW (Walter L.
Moll, trans., 1936).

20. Id. at XV.

21. Id.

22. Id. at 486-506.

23. Id. at 341-65.
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interrelated questions:

1. Why does state law develop?
2. What are its distinctive characteristics?

3. How is its content affected by the culture and social structure of the
society?

4. To what extent can law effect change in society?

5. As these questions are partially answered, what can be inferred
concerning future socio-legal developments?24

In writings before and after Ehrlich, many scholars have addressed
these questions in whole or in part.”® Indeed the recent literature has
shown remarkable profusion as scholars in every social science have
turned their attention to the social study of law. Current work builds, as
it must, on important works going back to formative years of sociology.

In those formative years, leading scholars sought perspective on
the society around them by drawing the contrast between simple and
complex societies. Anthropological treatises in particular suggested this
kind of contrast, and conceptual comparisons were impressively
provided by such comparative sociologists as August Comte,”
Ferdinand Tonnies,”” and Herbert Spencer.® Their speculations
provided a background for work on legal institutions, but did not focus
on law as a distinct institutional entity. Nor did the earlier work of
Montesquieu®* or Maine,® both extremely valuable, provide the
intellectual beginnings of sociology of law. For this beginning, credit
must be accorded to Emile Durkheim and Max Weber. The work that
followed theirs was invariably affected by their perspectives.

24. See generally EHRLICH, supra note 19.

25. See THEODORE ZIOLKOWSKI, MIRROR OF JUSTICE, LITERARY REFLECTIONS OF LEGAL
CRISES (1997).

26. See generally AUGUSTE COMTE, THE POSITIVE PHILOSOPHY OF AUGUSTE COMTE
(Harriet Martineau, trans., AMS Press 1974) (1855).

27. See generally FERDINAND TONNIES, COMMUNITY AND SOCIETY (1957).

28. See generally HERBERT SPENCER, THE PRINCIPLES OF SOCIOLOGY (Authorized ed.,
London, Appleton 1896).

29. See generally CHARLES LOUIS DE SECONDAT DE LA BREDE ET MONTESQUIEU, THE
SPIRIT OF LAWS (Anne E. Cohler, Basia Carolyn Miller, Harold Samuel Stone trans.,
Cambridge University Press 1989) (1748).

30. See generally HENRY SUMNER MAINE, ANCIENT LAW (Henry Holt & Co. 1864)
(1861).
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These two scholars addressed the problem that had intrigued
others, that lies at the core of sociological inquiry: the problem of social
solidarity or what holds society together. They also had in common the
method of contrasting simple with complex societies. They differed,
however, in the answers that they found in the contrast.

EMILE DURKHEIM

In his Division of Labor in Society, Durkheim found the answer in
two contrasting mechanisms of social solidarity: mechanical and
organic.’' Mechanical solidarity held people together in a society where
all were similar in heredity, appearance, and culture. While there was a
simple division of labor (as between men and women), the common
understandings and experiences they shared led them to judge proper
conduct in a broad consensus. Thus, if a member of the tribe acted
counter to these standards, they would have incurred the anger of the
whole group. The punitive sanctions that followed, Durkheim
contended, reflected that anger and reinforced mechanical solidarity.*

By contrast, said Durkheim, such common standards erode as
society becomes more diverse. With the division of labor, in particular,
members of a complex society have different experiences—Ileading
them to have different standards or to suffer anomie. That does not
mean that the society falls apart. It does, however, require a different
way of explaining why it stays together. That explanation is to be found,
he tells us, in the very diversity that undermines the mechanical basis of
solidarity. If people are that different from each other, are they not
likely to have different ideas of what is right?

The answer Durkheim gives is to the effect that a different basis
of social order, which he calls organic solidarity, emerges to take the
place of mechanical solidarity. It is precisely the opposite of the
mechanical principle. Organic solidarity arises from the differences that
people have—which create the potential for people benefiting from
what they can do for each other. The term “organic” arises from the
analogy of the human body, in which differentiated organs each
contribute something different to the general functioning of the body—
an idea found in the earlier work of Herbert Spencer, but here pressed to

31. See DURKHEIM, supra note 17.

32. Compare Richard E.D. Schwartz & James C. Miller, Legal Evolution and Societal
Complexity 70 AM. J. SOCIOLOGY 159-69 (1964); and Richard E.D. Schwartz, Legal
Evolution and the Durkheim Hypothesis: A Reply to Professor Baxi, 8 LAW & SOC’Y REV.
653-68 (1974); and Upendra Baxi, Durkheim and Legal Evolution: Some Problems of
Disproof, 8 LAW AND SOC’Y REV. 645 (1974).
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a different use.

In using the concepts of solidarity, with the two specified types,
Durkheim acknowledges that he has no direct way of measuring this
hypothetical construct. Committed as he is to empirical methods to test
theory, he searches for an observable indicator that can substantiate his
theory. The indicator he comes up with—and this is where he uses law
most creatively—is to assert that the type of legal sanction most used in
these different societies overtly expresses the different types of
solidarity.

In a simple society, Durkheim expects that the prevailing mode
of sanction to be directed against wrongdoers will be repressive and
punitive. Thus, he reasons that the prevailing sanction in such societies
will be punitive, designed to inflict pain on the miscreant and to deter
others who might stray from the commonly accepted standard.
Although his assumptions about simple societies have been debated, his
basic quest—toward explaining law as a product of society and
culture—remains central to sociology of law.

In complex societies, Durkheim reasons, individuals depend on
what they can do for each other in the kind of exchanges that Adam
Smith and many subsequent economists have placed at the very core of
their discipline.* That being the case, Durkheim looks to the exchanges
that people make and uses them as evidence of reciprocity. In his
original formulation, Durkheim sees contract as an important device
that expresses the commitment to reciprocal exchange. Yet he has
reservations as to whether the power of the state is an adequate device
for maintaining reciprocity. Here is how he puts his concerns:

[Contract] law’s sole purpose is to ensure the regular cooperation of
functions that enter into relationships. . . . But in order to achieve this
result, it is not enough for the public authority to ensure that
undertakings entered into are kept. It must at least in roughly the
average number of cases, see that they are spontaneously kept. If
contracts were only observed by force or the fear of force, contractual
solidarity would be in an extremely parlous state. 3

Doubtful that the state can carry such a burden and concerned lest
tyrannical rule might result were the state charged with responsibility

33. See generally ADAM SMITH, THE WEALTH OF NATIONS (P.F. Collier & Son 1902)
(1776).
34. See DURKHEIM, supra note 17 at 316-17.
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for enforcing many broken contracts, Durkheim seeks another solution.
In the preface to the second edition of Division of Labor, he urges that
serious consideration be given to the reestablishment of guilds of a type
known in Rome and in medieval times.*® By this device, he hopes that
workers could make orderly progress from apprentice to journeyman, to
master craftsman. This is one way, he suggests, that might fulfill the
need for social ordering for want of which complex societies suffer
from normlessness or anomie. (In a later book, Suicide, he gives
evidence that anomie is a significant factor in precipitating suicide,
particularly among upwardly mobile people who give up their place in
the stratum they leave, but cannot find normative coherence in their
newly achieved, higher class position.)*®

Having used contract law, with its principle of restitution as an
indicator of organic solidarity, Durkheim also expresses reservations as
to whether this legal instrument can by itself satisfactorily do the job.
Rather, he would see changes in society that would relieve law of too
heavy a burden of social control. In this, his position is reminiscent of
Montesquieu who in The Spirit of the Laws urges that state criminal
sanctions be minimal, just enough to signal state displeasure, so that
social disapproval can deter future antisocial acts and so that the public
will approve state action as it might well not under a more Draconian
regime.*’

The position of Durkheim regarding complex societies runs
parallel to that of Ehrlich. In proposing a return to the guild, Durkheim
suggests that state law alone cannot be counted on to regulate society—
unless aided by the structure of society. Ehrlich differs from Durkheim,
in that Ehrlich does not call for social changes. But the two writers have
in common that they both urge a harmonization of relations between
state law and social structure or, in Ehrlich’s phrase, the inner order of
associations.

MAX WEBER

The contributions of Max Weber also focused on the problem of
order in complex societies. His focus, however, was on the structure of
legal institutions. Weber began his scholarly career, as a prelude to
teaching at the University of Berlin, with a monograph on the effects of

35. See generally id.

36. See generally EMILE DURKHEIM, SUICIDE: A STUDY IN SOCIOLOGY (George Simpson
ed., John A. Spaulding & George Simpson trans., 1951).

37. See generally MONTESQUIEU, supra note 29.
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Roman agrarian history on the development of Roman law.*® Fascinated
with the historical development of Western European economy and
society, he did try to explain why capitalism distinctively occurred in
Western Europe. In his best known work, The Protestant Ethic and the
Spirit of Capitalism, he gives a fascinating account of how Protestant—
especially Calvinist—religion promoted in-the-world asceticism,
providing a moral sanction for entrepreneurial activity. *°

Weber’s interest in law, however, soon took the form of describing
at length its formal properties. To him, a formal, “bureaucratic-legal,”
system of government was the only way that complex societies could
maintain order. Custom might do for simple societies, and religion-
based systems could suffice for Chinese, Hindu, or Islamic societies
according to Weber. But these could not, in Weber’s view, sustain the
complex economies nor suffice as mechanisms of control for the
complex societies of the West. Starting with the Roman Empire and its
efforts to provide a law that could cover the nations it dominated and
generate a natural law to cover them all, law in the West, Weber
maintained, depended for its acceptance on its formal rationality, i.e., its
predictability. This was achieved by the allocation of fixed and official
jurisdictional areas, ordered by explicit rules implemented by office
holders hierarchically organized to accept orders from above and give
obedience from below. Formal rationality was particularly vital, he
maintained, in providing the legal base for a complex, capitalist
economy.

Intrigued with this notion, Weber struggled to understand a glaring
paradox: the common law. According to Weber, the system of judge-
made law developed in the English courts would not have been
expected to engender the kind of predictability that he considered vital
for rational economic activity. The paradox of successful English
capitalism might have been explained by Weber in terms of English
imperialism, but he did not carry his analysis to that extreme. There
were additional reasons for the English to accord legitimacy to their
legal system, but Weber did not get to them in a way that explained this
exception to the satisfaction of subsequent scholars.

Working with the continental model, Weber did not emphasize the
differentiation between legal and bureaucratic, treating them instead as a

38. See MAX WEBER, DIE ROMISCHE AGRARGESCHICHTE IN IHRER BEDEUTUNG FUR DAS
STAATS-UND PRIVATRECHT (ROMAN AGRARIAN HISTORY AND ITS SIGNIFICANCE FOR PUBLIC
AND PRIVATE LAW (1891)).

39. See MAX WEBER, PROTESTANT ETHIC AND THE SPIRIT OF CAPITALISM (Talcott
Parsons trans., Charles Scribner’s Sons 1958) (1930).
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substantially similar and integrated decision-making system.
Subsequent analyses have suggested the separability of the two systems.
In the American case, with the separation of powers between the
executive and the judicial branch, this division has become more
obvious—and it has often been treated as a distinguishing characteristic
of the U.S. legal system. Since this system has been the subject of much
work, there is a tendency of American socio-legal scholars to treat law
and legal organization as a separate institution—connected closely with
the polity and the administrative branches, but following its own
distinctive characteristics. That trend is also evident in the work of
Niklas Luhmann, the German sociologist, whose Sociological Theory of
Law treats the law as a distinct and virtually impenetrable subsystem of
society.*

Weber’s analysis did focus on a crucial question: the legitimacy of
governmental authority in complex societies. The answer he gave,
however, concentrated almost exclusively on the governmental
institutions of complex societies as he knew them. What Weber
generally left out, as James S. Coleman pointed out in an analysis of
The Protestant Ethic, was the impact of the bureaucratic-legal system
on the people governed by it.*! Even assuming that legal-governmental
orders are created by elites, modern societies do depend over time on
the consent of the governed. In Weber’s own thinking, governmental
authority depends on acceptance by the populace. It is that acceptance
that turns power into authority, people thus obeying the legal regime
because they accept it as legitimate. Weber implied—perhaps even
asserted—that well-organized bureaucratic-legal authority would be
accepted as legitimate in complex societies.

What a wonderful debate might have taken place between Weber
and Durkheim! They could undoubtedly have refined their views far
beyond what I have been able to present. But their basic point of view, I
believe would have remained the same. Neither seems likely to have
yielded much to the other’s principle.

The task of synthesizing these opposing views falls to this
generation—and beyond. Societies will develop legal structures that
emphasize authority or social exchange. But both of these principles
will surely be operative in a well functioning legal system. Law cannot
determine, but it can guide, the society when such fundamental matters

40. S2e NIKLAS LUHMANN, A SOCIOLOGICAL THEORY OF LAW (Martin Albrow ed.,
Elizabeth King & Martin Albrow trans., Routledge & Kegan Paul 1985) (1972).

41. See James S. Coleman, Social Theory, Social Research, and Theory of Action, 91
AM. J. SoCI0LOGY 1309-35 (1986).
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enter the legal system. Equally, law in a democracy can and must be
guided by the society. The success of law surely depends on the
resolution of such conflicts, sufficiently to prevent them from ripping
the society apart. To that end, those who would rationally plan to
promote democracy in other countries can learn that the task is never
easy and never ending. The American experience does not tell how to
deal effectively with this problem, and other nations that look to us for
answers will come to see that. But we have made a start in some of our
communities, and I count Syracuse as a place that has demonstrated
how to build, sustain, and use a public that can support a legitimate
formal authority by cultivating the grass roots from which community
grows.

For all we know, the development of community culture in places
like Syracuse, as well as in the community of socio-legal scholars,
might be the crucial determinant of democracy and rule of law
worldwide. I am proud to have been a part of both of these
communities.
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