




2005] Constitutional Responsibility for Public Schools 107 

court intervention. The Supreme Judicial Court disagreed. 
Notwithstanding the problems that remained in certain areas, the Court 
recognized that the Commonwealth had undertaken major reforms and 
shown a new financial commitment to public education. Thus the Court 
declined to hold that the Commonwealth was not meeting its 
constitutional obligations at that time. Notably, the opening paragraphs 
of the Chief Justice's concurring opinion in Hancock encapsulate the 
value and purpose that the Commonwealth has accorded public 
education for over three and a half centuries: 

For its effective functioning, democracy requires an educated 
citizenry. In Massachusetts the democratic imperative to educate finds 
strong voice in the "education clause" of the Massachusetts 
Constitution . . . an enforceable duty on the magistrates and 
Legislatures of the Commonwealth to provide education in the public 
schools for the children there enrolled, whether they be rich or poor 
and without regard to the fiscal capacity of the community or district 
in which such children live. This reflects the conviction of the people 
of Massachusetts that, because education is fundamentally related to 
the very existence of government, the Commonwealth has a 
constitutional duty to prepare all of its children to participate as free 
citizens of a free State to meet the needs and interests of a republican 
government, namely the Commonwealth of Massachusetts.48 

Ill. PUBLIC EDUCATION IN PENNSYLVANIA 

Pennsylvania's early experience with public education was 
markedly different, but ultimately governmental responsibility for 
providing public education in that mid-Atlantic state evolved into one 
comparable to that assumed by the Commonwealth of Massachusetts 
from its earliest days. Given Pennsylvania's diverse groups of settlers, 
it took some time for the practical benefits of common schools to 
overcome the individual group interests in controlling their cultures and 
the religious training of their youth. 

As early as 1682, William Penn expressed in his Frame of 
Government his vision that the State government should promote public 
schools, writing that the Governor and Provincial Council "shall erect 
and order all public schools."49 But the demography of Pennsylvania 
was not conducive to Penn's vision. Founded upon the principle of 
religious freedom, the people who settled in Pennsylvania were a 

48. Id. at 1137 (internal quotations, citations and footnotes omitted). 
49. BUTTS & CREMIN, supra note 2, at 87-88. 
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heterogeneous group of various Protestant sects, wary of the possibility 
that reposing the responsibility for educating the colony's youth might 
give the more powerful or populous religious groups the opportunity to 
propagate their own religious beliefs in the public schools. 
Nevertheless, there was a commonly held value that all should be able 
to read the Bible. What evolved was a system of state-supported 
chartered schools run by the various religious denominations and other 
private corporations. The colony enacted legislation in 1712 and 1713 
providing that all religious denominations of Protestants would be 
permitted lawfully to buy land for the erection and support of public 
schools. Thus when Benjamin Franklin proposed his "public school," 
the practice was to obtain a charter from the government granting the 
privilege of establishing a private school to a corporation, religious or 
private, managed and supervised by a board of trustees. Such schools 
were public only in the sense that they were chartered by the state and 
may have received some state funding. 

The Commonwealth itself retained the obligation to provide for 
education only for the poor and destitute and to establish a university. 
Pennsylvania's Constitution of 1776 provided: 

A school or schools shall be established in each county by the 
legislature, for the convenient instruction of youth, with such salaries 
to the masters paid by the public, as may enable them to instruct at 
low prices: And all useful learning shall be duly encouraged and 
promoted in one or more universities. 50 

Fourteen years later, Pennsylvania's education article was amended to 
clarify that the governmental obligation to provide for a free education 
extended only to the poor: 

The legislature shall, as soon as conveniently may be, provide, by law, 
for the establishment of schools throughout the State, in such manner 
that the poor may be taught gratis. 51 

To fulfill its constitutional responsibility, the Pennsylvania 
legislature . passed laws in 1802, 1804 and 1809 providing for "pauper 
schools."52 This legislation did not actually establish any state-owned 

50. PA. CONST. of 1776, ch. 2, § 44. 
51. p A. CONST. of 1790, art. VII, § 1. 
52. Act of Mar. 1, 1802, ch. 34, 1802 Pa. Laws 76; Act of Mar. 19, 1804, ch. 65, 1804 
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or operated schools, only that the government would set aside an 
education poor-fund and pay tuition for poor children to attend privately 
owned charity schools. But in order for children to attend such schools, 
their parents were required to declare themselves paupers. The 1802 
legislation, for example, directed overseers of the poor to notify 
indigent parents that if they would declare themselves to be paupers, 
their children could go to either a private or pay school for free. These 
laws were commonly detested and became regarded as clearly 
ineffective. 

The Philadelphia Society for the Establishment and Support of 
Charity Schools, and later joined by The Society for the Promotion of a 
Rational System of Education, urged far-reaching reforms to educate 
Pennsylvania's youth more effectively. Philadelphia, then several other 
counties, sought and obtained leave from the State legislature to be 
exempt from the pauper school laws and to organize their own schools, 
but still relatively few attended these schools. 

The battle for more inclusive free public schools gained 
momentum, and in 1824, the legislature enacted an optional free school 
law permitting the organization of public schools where a child could 
attend at public expense for up to three years.53 But that law was 
repealed in 1826 and the old pauper school law was reinstated. Another 
press for free public schools was made in 1834, spearheaded by The 
Pennsylvania Society for the Promotion of Public Schools. These 
efforts led to the enactment of the Free School Act of 1834, which 
created a school district for each and every ward, township, and 
borough in the state and gave it the option of organizing free public 
schools or continuing under the old pauper schools laws. 54 

In the district elections held that year, 502 of the 987 districts that 
were created voted to accept the new law. The districts along the 
northern border, most influenced by New England attitudes, and 
western districts were more likely to vote for the new system. The 
predominantly German counties in the east-central portion of the state 
opposed the new law, partly because the new law established English 
schools, partly because they feared the effect of public schools on the 
established parochial schools, and partly because they objected to the 
increased taxation that would be required to fund these schools.55 These 
groups fought hard for repeal of the free school law, but ultimately an 

Pa. Laws 298; Act of Apr. 4, 1809, ch. 114, 1809 Pa. Laws 193. 
53. Act of Mar. 29, 1824, ch. 88, 1824 Pa. Laws 137. 
54. Act of Feb. 9, 1834, no. 24, 1834 Pa. Laws 22. 
55. CUBBERLEY, supra note 2, at 143-44. 
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even stronger free school law was passed by pro-public education 
forces, providing for state aid to the school districts choosing to 
establish free public schools, authorization for local taxation, and a 
mechanism for state supervision over the public schools. By 1836, 
seventy-five percent of the districts had opted in; by 184 7, eighty-eight 
percent had done so.56 In 1848 and 1849, the Pennsylvania legislature 
enacted laws for a state-wide system of free public education. 57 

Soon after, the policy preference for governmental establishment 
of a system of free public schools came under attack in the state courts. 
In Commonwealth v. Hartman, 58 several elected district officials from 
an eastern county made provision only for educating only the poor in 
their township, as had been done under the old pauper school laws. 
When a petition for their removal was filed for failing to comply with 
the 1848 and 1849 laws, they defended on the ground that the 1848 and 
1849 laws were unconstitutional in that they were at variance from the 
education article that required only that the legislature provide for the 
establishment of schools "in such a manner that the poor could be 
taught gratis." The Pennsylvania Supreme Court rejected that 
argument, holding the education article sets a minimum limitation on 
the legislative power, but does not define the legislature's maximum 
power, writing, "it enjoins them to do this much, but does not forbid 
them to do more."59 This landmark case established the power of the 
state to establish a system of free common schools without express 
constitutional direction. 

Pennsylvania's power to maintain a system of free public schools 
became a mandatory constitutional duty with the ratification of an 1873 
amendment to the Pennsylvania Constitution. Similar to other states' 
education articles adopted around that time, Pennsylvania's new 
provision read: 

The General Assembly shall provide for the maintenance and support 
of a thorough and efficient s6'stem of public education to serve the 
needs of the Commonwealth. 6 

A century later brought a new constitutional challenge under the 

56. Id. at 145. 
57. Act of Apr. 11, 1848, no. 366, 1848 Pa. Laws 536; Act of Apr. 7, 1849, no. 316, 

1849 Pa. Laws 441. 
58. 17 Pa. 118 (1851). 
59. Id. 
60. PA. CONST. art. III,§ 14. 
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state's education article, but this time plaintiffs claimed that the 
Commonwealth was not doing enough to comply with its mandate. In 
Danson v. Casey,61 school officials and parents of students attending 
the City of Philadelphia's schools brought suit against state officials 
claiming that the state's funding system violated the state's education 
article. Unlike the other school districts in Pennsylvania, the 
Philadelphia school district had no independent authority to levy taxes 
directly upon its residents. Instead, the board was required annually to 
submit an operating budget to the city's mayor and council and to 
request authorization to levy taxes to balance the proposed budget for 
that year. The city council was statutorily empowered to authorize the 
school board to levy such taxes. In addition, the state itself provided 
state-wide education aid per student based on a formula that reflected 
the real estate and personal income tax base of the district. Plaintiffs 
claimed that this system failed to provide enough funds to educate 
Philadelphia's students. 

The Pennsylvania Supreme Court rejected the claim. The Court 
found no allegation that the children of Philadelphia were being denied 
a minimally adequate education. To the extent that plaintiffs alleged 
that there were insufficient funds to provide a normal education, the 
Court held the question to be non-justiciable because there is no 
manageable standard by which the courts could adjudge the specific 
components of a "thorough and efficient education."62 Moreover, the 
Court noted, one purpose of the education article was to enable 
successive legislatures to adopt changing programs to keep abreast of 
the educational advances and societal needs, and to prevent binding the 
hands of future legislatures and school boards by defining once and for 
all what is constitutionally required for a "thorough and efficient 
education. "63 This same concern, the Court believed, counseled against 
the judiciary doing so. 

Next the Court rejected the argument that the education article of 
the Pennsylvania Constitution requires some sort of uniformity of 
education practices across the state. Looking back at the history of the 
1873 amendment, the Court found that the framers specifically rejected 
that notion and instead "endorsed the concept of local control to meet 
diverse local needs and took notice of the right of local communities to 
utilize local tax revenues to expand educational programs subsidized by 

61. 399 A.2d 360 (Pa. 1979). 
62. Id. at 366. 
63. Id. 
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the state."64 

Finally, the Court held that, as long as the legislative scheme for 
financing education bears a reasonable relation to the constitutional 
objective of providing for the maintenance and support of a thorough 
and efficient system of public schools, the legislature had fulfilled its 
constitutional duty. In this case, the Court found no basis to conclude 
that the scheme, as adopted, "clearly," "palpably," or "plainly" violated 
the Constitution. 65 

Twenty years later, Philadelphia school officials and parents, 
perhaps encouraged by the numerous state court decisions finding other 
states not in compliance with their constitutional mandate to provide a 
system of free public education, once again challenged Pennsylvania's 
system for financing public education, in the case of Merrero v. 
Commonwealth.66 Once again, however, the Supreme Court declined to 
interject the judicial branch into a realm that the Court viewed as 
exclusively the province of the political branches of government. 67 

IV. IMPLICATIONS FOR EMERGING DEMOCRACIES 

What principles can be gleaned from these experiences that may 
aid in shaping the government's obligations to provide a system of free 
public education in emerging democracies? The relevance of the 
American experience may well be too attenuated to provide much 
guidance, in light of cultural differences, socioeconomic circumstances, 
the size and demography of the newly formed nation, pre-existing 
educational institutions, and the overall structure of the emerging 
government itself. To the extent that there is relevance, some of the 
principles to be garnered from the American experience with public 
education are as follows: 

1. In the United States' experience, the country was too large and 
diverse to define a constitutional role for the national government in 
providing a system of public education. The unit of the state proved a 
much more workable level for administering this function. And as the 
nation grew to define itself as a nation instead of a collection of 
independent states, concepts relating to national citizenry found their 
way into the states' school systems. (Query: Is the decentralization of 
governmental responsibility for providing public education necessary to 

64. Id. at 367. 
65. Id. 
66. 739 A.2d 110 (Pa. 1999). 
67. Id. at 112-14. 
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preserve freedom of thought and speech?) 
2. Although overall responsibility for public education proved 

workable at the state level, responsibility for day-to-day administration 
of the public schools is best placed at a local level-at the level of the 
"school district," which may or may not correspond to the municipal 
boundaries of villages, towns, cities, or counties. At this level, citizens 
who have the greatest stake in the school system can have meaningful 
input in the schools and tailor the education provided in those schools to 
their own interests, so long as the schools meet minimum standards 
established by the states. Local school districts have the authority to 
levy taxes to pay for their share of public education expenses. 

3. Funding for the public education is a joint state and local 
responsibility, with the states being ultimately responsible inasmuch as 
local school districts are creatures of the states whose authority and 
obligations are defined by the state. 

4. The attempt to maintain religiously segregated public schools, 
with public funds going to all religious groups, proved unworkable. 
The collective conclusion that national and/or state interests were more 
important than having religious education in schools and the recognition 
that religious education could be accommodated at home and church, 
led to secular public school systems. Religiously segregated public 
schools in any event would have been unconstitutional under the First 
Amendment, which forbids the governmental establishment of religion, 
when that provision ultimately became applicable to the states upon 
ratification of the Fourteenth Amendment in 1868. 

5. The attempt to maintain racially segregated schools also proved 
unworkable and unconstitutional under the Equal Protection Clause 
because separate schools inherently could not provide equal educational 
opportunities. 

6. Including in the constitution an education article or provision 
defining governmental responsibility for providing a system of public 
education may or may not be found enforceable by the judicial branch 
of government. 

It may not be possible or desirable to define at the outset a 
constitutional responsibility for the government of an emerging 
democracy to provide a system of public education. It may be that the 
government's role must evolve through experience before the 
parameters relevant to a particular society become apparent. Thus the 
first question is whether it is desirable to jump-start the process by 
defining the government's responsibility for public education at the 
inception of the democratic nation. If the answer to that question is yes, 
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then the principles gleaned above in combination with information 
about how public education systems work in other democracies can 
inform how that responsibility is defined. Clearly, a more global 
perspective is necessary, but the experience of this Nation, and in 
particular its states, may help inform the decision-making process when 
formulating the constitutions of fledgling democracies. 
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