




2005] Democratic Policing Confronts Terror and Protest 205 

officers were shown videotapes of disorderly protests, where police 
clashed with protestors. Officers were shown how protestors might 
taunt them, they were taught how to avoid conflict, how to remain calm 
and in command of themselves and to appreciate that televised images 
of cops beating protestors was a goal of the anarchist protestors. The 
police were taught not to respond individually. They were instructed to 
use force only as a unit, on orders from a supervisor, not on their own 
initiative. 51 

The Republican National Convention was also considered to be a 
dangerous time for a terrorist event, in line with Al-Qaeda's previous 
history of attacking symbolic targets. Moreover, a Republican 
Convention in New York City was certain to attract delegates, tourists, 
and protestors in huge numbers. Based on previous anti-free trade and 
anti-war protests, police managers assumed that some protestors would 
try to be disruptive. For example, the RNCNotWelcome website's 
"Direct Action Handbook" offered instructions in tactics that were 
arguably unlawful-for example, wearing masks while protesting. 52 

Described in The New York Times as "one of the greatest tests 
Police Department has seen in recent rears," the Republican 
Convention was indeed a major challenge. 5 The NYPD needed to 
respond to days of protest, in different locations, as well as be prepared 
for a potential terrorist attack, all the while being watched, 
photographed and televised by an international body of journalists. 
Some of the protest highlights were as follows: 

On Thursday, August 26, eleven Act Up members stood naked on 
Eighth Avenue and 34th Street (opposite Madison Square Garden), and 
blocked traffic to protest what they claimed was the under financing of 
AIDS programs by the Bush Administration. They were arrested. 54 

On Friday, August 27, thousands of Critical Mass cyclists rode 
from Union Square to Central Park to the West Side and back to the 
East Village. More than 100 were arrested, most for disorderly 
conduct.55 

51. Videotape: Crowd Control and Protest Training Video (New York City Police 
Department 2003) (on file with the New York Police Department). 

52. Direct Action Handbook, http://www.mcnotwelcome.org/daction.html (last visited 
Dec. 30, 2005). 

53. See Michael Slackman & Al Baker, The Republicans: The Convention in New 
York-The Police; With Restraint and New Tactics, March Is Kept Ordely, N.Y. TIMES, 
Aug. 30, 2004, at Pl. 

54. See Diane Cardwell, Preparing for the Convention: Demonstrations; For 
Convention, Demonstrations Start Early, as Do Arrests, N.Y. TIMES, Aug. 27, 2004, at Bl. 

55. See Randal C. Archibold, Preparing for the Convention: Protesters; 100 Cyclists 
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On Saturday, August 28, an estimated 25,000 persons, mostly 
women, marched across the Brooklyn Bridge to City Hall to demand 
access to safe abortion, "real sex education," birth control options and 
family planning.56 

The largest march, with as many as 300,000 protestors-not all 
from start to finish-took place almost without incident on Sunday, 
August 29, 2004. Most of a few hundred arrests were videotaped by 
police officers, and also by camera carrying monitors, offering pictorial 
evidence to test any later claims of police misconduct. 

There was general agreement, even by those normally critical of 
the police, that the main march occurred virtually without incident. 
Civil rights lawyer and radio talk show host Ronald Kuby agreed, but 
credited the protestors for the peacefulness of the march saying that "A 
quarter of a million people made a commitment to a peaceful[,] legal 
march .... They were the ones who kept the peace .... So this notion 
that the police did a good job is true only to the extent that the 
demonstrators themselves had a }?owerful commitment to keep this 
demonstration peaceful and legal." 7 

Nevertheless, a team of seven observers assigned by The New 
York Times reported that as hundreds of thousands demonstrators 
marched and sometimes confronted the police, the police avoided 
confrontation, as they had been trained to do-even with anarchist 
protestors who would engage with in-the-face confrontation. "At one 
point, a large group of demonstrators surrounded a patrol car, waving 
anarchist flags and taunting the two officers inside. The police officers 
hit their siren, backed up and drove off. A few uniformed officers 
arrived and ordered the protestors onto the sidewalks, and the group just 
melted away. "58 According to reporters covering the main march, 
protestors praised the police for their overall restraint, noting, in 
particular, that individual officers did not allow themselves to be 
provoked. 

In a post-RNC press conference on Friday, September 3, 
Commissioner Kelly praised his officers and the vast majority of 
protestors for mostly peaceful and lawful protest. 59 He announced that 

Are Arrested as Thousands Ride in Protest, N.Y. TIMES, Aug. 28, 2004, at B 1. 
56. See Michael Slackman & Ann Farmer, Campaign 2004: Demonstrations; 25,000 

Abortion-Rights Advocates March to City Hall, N.Y. TIMES, Aug. 29, 2004, at A27. 
57. Slackman & Baker, supra note 53. 
58. See id. 
59. See Randal C. Archibold & Michael Wilson, After The Convention: 

Demonstrations; Police and Protesters Spar A Last Time, Over the Peace, N.Y. TIMES, 
Sept. 4, 2004, at B 1. 
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arrests for convention-related incidents totaled 1,821.60 Of these, fifty­
six were for felonies, 282 were misdemeanors, 1,480 were for 
violations, and three arrests were of juveniles.61 

Anarchists told reporters that they had not planned to §enerate 
violence on the scale of the Miami and Seattle protests.6 "John 
Flanigan, an anarchist organizer in New York, [said] no such violence 
was necessary at the convention because 'so much attention is already 
on it. "'63 Instead, they said that they focused on blocking traffic, directly 
harassing and taunting Republican delegates at their hotels and events, 
and engaging in acts of civil disobedience. 64 

But the NYPD had learned much from studying the earlier Miami 
and Seattle protests. The police created a "buffer zone" by employing 
two barriers in order to discourage confrontation between the protestors 
and the police.65 Occasionally, anarchist protestors were able to goad 
the police into shutting traffic down briefly, and engaging in acts of 
civil disobedience, but the police were able to clear up such roadblocks 
quickly.66 

The Department also employed a combination of strategic and 
tactical intelligence. Protestors' websites were scrutinized to know 
where to position mobile units on Vespa-like scooters, bicycles, 
motorcycles and vans.67 The NYPD monitored from the skies, with a 
blimp and helicopters reporting events on the ground.68 On December 
22, 2005, Jim Dwyer of the New York Times reported that a police 
helicopter recorded "an intimate moment" of a lovemaking couple on a 
dark rooftop-illustrating how it is possible for legitimate surveillance 
to wrongfully invade privacy. 69 

In many locations, the police used orange colored nets to scoop up 
potential crowds before they had a chance to block roadways. 70 Almost 
inevitably, at some locations, ordinary pedestrians were caught up in the 
netting. This generated some resentment among non-protesting New 

60. Id. 
61. See id. 
62. See id. 
63. See id. 
64. See id. 
65. See Robert Kolker, Law Pre-Enforcement, N.Y. MAGAZINE, Sept. 20, 2004, at 20. 
66. See id. 
67. See id. 
68. See id. 
69. Jim Dwyer, Police Video Caught a Couple's Intimate Moment on a Manhattan 

Rooftop, N.Y. TIMES, Dec. 22, 2005, at BIO. 
70. See id. 
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Yorkers, who vote Democratic and oppose President Bush's decision to 
invade Iraq. 

Nevertheless, unlike the police actions in Miami or Seattle, the 
NYPD officers never struck with batons: no matter how close or nasty 
the taunts of some of the protestors. "Speed and the presence of a small 
number of officers early on are more important than having a large 
number of officers later," Kelly told a New York Magazine reporter in 
explaining the success of the police tactics.71 "We had done research of 
other cities, and the protestors would go against the flow of traffic or 
take the subway and pop up in some location unannounced. The 
mobility enabled us to react very quickly to that. The protestors, they 
even said that-they were unpleasantly surprised."72 

Although there were few accusations of excessive force, protestors 
and civil liberties lawyers accused the police of making more arrests 
than were legally justified, and of keeping hundreds of activists locked 
up for longer than was necessary--or legal-until the convention 
ended. 73 Those who were arrested-mainly for "violations," like a ticket 
for overtime parking, a charge less than misdemeanor-also complained 
about being fingerprinted, about the unsanitary conditions of 
confinement, as well as the food. 74 

Although city officials said that those arrested were being 
processed as quickly as possible-and that the conditions and the food 
were acceptable, the protestors and their lawyers complained that the 
City violated a "twenty-four hour rule" requiring the city to arraign 
defendants within twenty-four hours of their arrest. 75 A state court judge 
agreed, holding the City in contempt, and fining the City $1000 for each 
arrestee held beyond the twenty-four hours.76 Lawyers for those who 
had been arrested promised that lawsuits would follow, while City 
officials denied any wrongdoing. 77 In the end, the NYPD settled with 

71. Id. 
72. Id. 
73. See Jim Dwyer, City Arrest Tactics, Used on Protestors, Face Test in Court, N.Y. 

TIMES, Sept. 17' 2004, at A 1. 
74. See id. 
75. See Jim Dwyer, Judge May Consider Inquiry Into Detention of Protestors, N.Y. 

TIMES, Jan. 20, 2005, at B3. 
76. See Daniel Wise, Delay in Processing Protestors Leads to Finding of Contempt, 

231 N.Y.L.J. 1, Sept. 3, 2004. 
77. For the NYPD's Statement see STATEMENT OF DEPUTY CHIEF JOHN COLGAN, 

EXECUTIVE OFFICE, COUNTER-TERRORISM BUREAU, NEW YORK CITY POLICE DEPARTMENT 
TO GOVERNMENT OPERATIONS COMMITTEE OF THE NEW YORK CITY COUNCIL (Oct. 26, 
2004), http://www.nyc.gov/html/nypd/html/dcpi/mctestimony.html (last visited Dec. 30, 
2005). 
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protestors on the processing delay claims paying $150 to 108 protestors 
and $215,000 in attorneys' fees.78 As we saw, the policing of protest 
poses a major challenge for democratic policing. The First Amendment 
protects "the right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances,"79 but it does not protect 
those whose goal is to provoke the police into streetfighting. 80 

In response, the police inserted undercover officers into some of 
the demonstrations, notably those of the Critical Mass cyclists, 
thousands of whom "flooded the streets on the Friday before the 
Republican National Convention."81 The NYPD defended the tactic, 
saying that their goal was not to investigate politics, but to protect 
orderly free expression. 82 The problem, of course, is that police 
infiltrators, to establish their bona fl.des, may encourage the very 
disorder that their infiltration is intended to prevent. 

CONCLUSION 

Policing in a time of terror raises issues for democratic "rule of 
law" policing that are only beginning to emerge. Terrorist attacks have 
demanded that police develop strategies that were not dreamt of nearly 
half a century ago when researchers began to study police. Yet we see 
that the same basic question-what we mean by policing under the rule 
of law-is ever more relevant. 

Under the rule of law, police, who are part of the executive branch 
of government, may not behave arbitrarily, and must be accountable to 
an independent judiciary. It does not mean, however, that the judiciary 
will necessarily overrule the police. Since the 1970s, the judiciary has 
become increasingly deferential to police practices, and especially so 
following the 9111 terrorist attacks. Legislation offering greater 
investigative latitude to the Federal police, such as the Patriot Act, has 
largely been upheld by the courts. 83 

Especially after a terrorist attack, the judiciary is likely to defer to 

78. See Daniel Wise, Under Cardozo, Law Department Strives for Big-Firm Image, 
N.Y.L.J., Aug. 15, 2005, at 1. 

79. U.S. CONST. amend. I. 
80. Crimethinc.com, Demonstrating Resistance: Mass Action and Autonomous Action 

in the Election Year, http://www.crimethinc.com/features/10.html (last visited Feb. 7, 2005). 
81. Jim Dwyer, New York Police Covertly Join in at Protest Rallies, N.Y. TIMES, Dec. 

22, 2005, at Al. 
82. Id. 
83. See, e.g., In re Sealed Case, 310 F.3d 717, 729-30 (Foreign Int'l Surveillance Ct. 

Rev. 2002). See also John T. Soma et al. , Balance of Privacy vs. Security: A Historical 
Perspective of the USA PATRIOT Act, 31 RUTGERS COMPUTER & TECH. L.J. 285 (2005). 
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the security claims of police-up to a point. We saw that drama played 
out in New York when a Federal judge, who had formerly constrained 
the police, upheld the request of the Deputy Commissioner for 
Intelligence to investigate persons and infiltrate political organizations, 
regardless of whether the police can show a connection to criminal 
activity-which they formerly had to do. 

To enhance democratic policing, it is essential to have a vibrant 
and effective civil liberties bar, with legal adversariness understood as a 
necessary, even if often annoying to police, aspect of the rule of law. 
Although the New York Civil Liberties Union lost in the Handschu 
case, which gave greater latitude to the NYPD's intelligence division, 
the civil libertarians won when a judge fined the city $1,000 for each 
arrested protestor held in confinement beyond twenty-four hours. 
Approximately 550 people were quickly released.84 

Democratic police must respect the right of dissent and protest, as 
the NYPD did during the Republican National Convention. By no 
means did the city authorities grant the protestors all of their requests. 
But with their lawyers, the protestors could appeal to the courts for 
relief; and win some, lose some. 

We could imagine that, following two terrorist attacks, 
undemocratic authorities might declare martial law. Citizens would be 
forbidden to protest in the hundreds of thousands against a war and 
against the party in power. Yet protest against a wartime President and 
the ruling Republican Party, even with the presence of Intemet­
advertised, and previously-violent anarchist protestors, was accepted by 
the NYPD and the federal authorities as a problem to be handled by 
training and preparation, not by anything remotely resembling martial 
law. 

In a democracy, police actions need to be open and visible to the 
public and a free press, as they have been in New York City during 
protest demonstrations. In particular, thousands of cameras recorded 
the protests against the Republican National Convention. A free and 
active press is a necessary condition for democratic policing, in ordinary 
times as a bulwark against police corruption and excessive force; and 
especially during wartime, when police stopping-and-searching 
activities are likely to be more aggressive. 85 

84. Jennifer Gonnerman, The Waiting Game, VILLAGE VOICE, Sept. 7, 2004, available 
at http://www.villagevoice.com/news/0436,gonnerman,56544,1.html (last visited Dec. 30, 
2005). 

85. See Vincent Blasi, The Checking Value in First Amendment Theory, 1977 AM. B. 
FOUND. REs. J. 521. Blasi has argued thatthe Founder's conception of freedom of the press 
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In democratic and multicultural societies, police discrimination 
against members of minority groups is an ever present issue. Will 
police in Iraq treat members of other religious and ethnic backgrounds 
evenhandedly? Do police in London, Paris, Madrid-or New York? 

In New York City, the Kelly administration has had its share of 
critics, especially complaining about the numbers of minority officers in 
positions of authority. At the same time, most major U.S. police 
departments have been fairly successful at integrating minorities and 
women-more successful than have most university faculties. 86 This is 
not to suggest that minorities do not complain-and file lawsuits­
about police practices. 87 But in cities with large minority populations, 
police departments increasingly take these complaints seriously, and 
several are under federal court order to revise practices. 

Racially appropriate policing requires an active civil rights bar to 
investigate and challenge police misconduct. Every government entity 
and its police should be accountable for the criminal and civil wrongs of 
its officers. 

Democratic policing under the rule of law is an abstract ideal, an 
aspiration that will vary in different venues around the world. The key 
to democratic policing is of course, and everywhere, accountability to 
the rule of law. But, as we have seen in New York City-and in other 
American police departments-to be more than a slogan, policing 
according to the rule of law depends on the vitality of ancillary 
institutions-an able judiciary, a civil liberties and civil rights bar, free 
and honest elections, and a free press. 

There is no perfect model, but the post 9/11 NYPD is a good 
example of democratic policing in a time of terror. Since the city has 
twice been victimized by terrorist attacks, the NYPD has reorganized 
itself to prevent such attacks. It has aggressively sought, through the 
courts, greater authority to conduct investigations even when it lacks 
evidence of criminal activity. 

At the same time, New York is a city rich with institutions of 
accountability, including elections, courts, a vibrant civil liberties and 
civil rights bar and a free press. Its Mayor and Police Commissioner 

rested on the "the value that free speech, a free press, and free assembly can serve in 
checking the abuse of power of public officials." Id. at 544. For an elaboration on this 
theory as applied to the institution of the police, see Jerome H. Skolnick and Candace 
McCoy, Police Accountability and the Media, 1984 AM. B. FOUND. RES. J. 521. 

86. See Jennifer Lee, In Police Class, Blue Comes in Many Colors, N.Y. TIMES, July 8, 
2005, at Bl. 

87. See Deborah Livingston, Police Reform and the Department of Justice: An Essay 
on Accountability, 2 BUFF. CRIM. L. REV. 815 (1999). 
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believe in the rule of law, and are responsive to public opinion. They do 
not reflexively support their police. With its reorganization post-9/11 to 
combat terror, with improvements in recruitment, training and tactics, 
with its handling of the Republican National Convention, and the city's 
low crime rates, the New York City Police Department has become 
something of a model for democratic policing in the U.S. and even 
around the western world. 

This in an international city, a majority of whose residents are non­
white, and speak most of the world's languages. In the latest NYPD 
recruit class of 1,600, nearly fifty percent of the graduates are nonwhite. 
And many of the white recruits are themselves immigrants, (but not 
Irish or Italian) and live in the city, unlike the older white officers who 
gravitated to the suburbs. 88 

That the NYPD should emerge after 9/11 as something of a model 
of democratic policing is an outcome that, following the periodic 
corruption and brutality scandals that plagued the NYPD for the largest 
part of the twentieth century, plus the fears aroused by the direct 
terrorist hit on the city on September 11, 2001, would scarcely have 
been predicted. 

88. See Lee, supra note 86. 

22

Syracuse Journal of International Law and Commerce, Vol. 33, No. 1 [2005], Art. 14

https://surface.syr.edu/jilc/vol33/iss1/14


