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with the growing number of nation-states that subdivide year-by-year,
many do not.

Another asymmetry comes from the reality that nation-states affect
international pricing through their power over import (and export) taxes
and their subsidies to production and export; the fiction of free trade
suggests all are working to eliminate these at the same, or approxi-
mately the same rate. But of course things are much more complex.
Barriers and subsidies are increased with the left hand even as the inter-
national overt autarchic policies are cut with the opened right hand.

XI. GLOBALIZATION AND LAW

It has become almost a cliché to write about an incipient interna-
tional legal order. Certainly usual international law has been supple-
mented radically in the past half-century. But the pattern created is a
peculiar patchwork that basically does not transcend the problematics of
the system I studied in graduate school. To be sure almost all incipient
legal systems are peculiar patchworks, but radical developments not
clearly foreseeable today would have to occur to crystallize such tran-
scendence.

Virtually all of “new legal order” conforms to the underlying real-
ity of the nation-state. The exceptions are the regional structures which
may permit individual legal action. Clearly the European community
which has full-blown legal recourse is in a drastically different realm of
legalism than any of the other systems in which the states are the sub-
jects and individuals the “objects” of international law.

At the same time the number of nation-states has grown at a sur-
prising pace. New states vastly outnumber those of pre-World War II.
And the increase in such actors results in increased potential for varie-
gated behavior.

The multiplication of national units raises many questions. In most
instances these represent breakaways from old entities (usually federa-
tions) which have in our time been unstable: the Soviet Union, Czecho-
slovakia, and Yugoslavia have splintered. Bangladesh was to emerge
from Pakistan and now faces possible secession. Kurds and Basque
seek autonomous regions or independence. Africa has experienced the
Ethiopian-Eritrean and other breakaways. And even Puerto Rico makes
occasional separatist efforts. Those who see only amalgamation may
turn a blind eye to an opposite and perhaps equal dynamic.

Few of the new international institutions have the power to under-
take supra-national decision making on the one hand or sub-national en-
forcibility on the other. Those few cases where super-national decisions
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are agreed to usually have grounds and machinery for opting out when
national interest is deemed threatened. In most cases, there is no right
of individuals to sue. In general, the U.N. machinery grinds out bureau-
cratic results, sometimes rule-based, but more usually ad hoc and exi-
gency-specific.

An important, perhaps pregnant exception to the rule that global
law is detoured through municipal law is the War Crimes Tribunal, an
offshoot of the International Court of Justice, recently established by the
U.N. Because its authority extends to alleged war criminals however
seized and creates an absolute obligation of nations to turn over those
accused, the U.S. has refused to participate.

Greater hopes have attached to the financial organs of internation-
alism but perhaps this is based on misunderstanding. The International
Monetary Fund (IMF) and World Bank have almost completely oper-
ated on a non-legal exigent basis precisely because they have missions
dealing with preserving funds and avoiding financial missteps for them-
selves and their client nations. Their austere, remote policy dominant
experts sought to minimize accountability and symbolize not a desire
for a legal order, but one of policy determination by those who know
best. There is much and understandable discussion in the EU of “a de-
mocracy deficit,” but the Fund and Bank suffer from an autocracy-
superiority-complex-surplus.

WTO succeeded to GATT, which was a proto-organization cen-
tered around periodic meetings—"“rounds”—which produced agree-
ments resulting in tariff reductions. Violations (or alleged violations)
triggered jawboning between signature nations who disagreed. A skele-
ton staff sometimes intervened, but even the rules to judge conflicts
were a secret. WTO made a great leap forward with published rules, an
established organization, and panels of experts making findings.

The determination of a violation—a forbidden subsidy, or an out-
lawed tariff, permitted the discriminating country to get even by enact-
ing measures that were proportional to the damage, if the offending
country refused to modify its behavior. So a good deal of lag time is
inherently built into the system. Bad behavior by nation A has to occur
and be perceived. Nation B tells nation A to mend its ways. They in-
teract often trading A’s grievance on matter X, for B’s complaints about
Y. If they are unable to agree an official complaint may be filed and a
determination made. When a complaint is upheld negotiations usually
occur again. If unsuccessful, then A may announce a set of retaliatory
tariffs and B has to decide to modify its behavior, accept the counter-
tariffs, or challenge them as excessive given the findings of the original
damage. Given this process of several years length, complaints often
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dissipate with changed economic or political conditions permitting a
resolution.

While WTO provisions are by the arcane methods of international
law rather more law-like than the average, it is far from a juridical re-
gime. It is analogous to a domestic order in which a tribunal decides
whether the Hatfield’s are entitled to go after the McCoy’s, and whether
they exceeded the approved quota. More importantly it does not seem
to free itself from national setting of rules, or from national implementa-
tion.

The counterweight to national power throughout these systems is
not in fact an internationalist perspective or world attitudes; perhaps we
are at too early a point in the process for that. Rather, it is to introduce
“expert,” “objective,” or conversely, “clearly erroneous and therefore
improper” standards which limit and constrain governments from acting
on perceived self-interest of the nation-state, or worse yet, of those in
charge of the machinery of the nation-state.

Perhaps the purest form of claim to objectivity and expertise is ex-
pressed in the form of standards. Standards are prescriptive specifica-
tions for products, goods or service and can be promulgated by govern-
ments, associations or even individuals.”? Sometimes the products of
the leading entity in a sector become the yardstick, a standard as it were
by default. Penalties for not measuring up also are varied, ranging from
a right to refuse delivery, a lower price or damages, all the way to con-
fiscation or when the non-confirming product is deemed dangerous,
criminal sanctions.

Standards are versatile and can be not just assurances of quality,
but also of indications of appropriate use pricing and safety. While the
primary beneficiaries of standardization are consumers; governments or
trade associations can protect society both with respect to ultimate us-
age and distribution, but also as to the basics of a product’s manufac-
ture, assembly, or development.

The most important entities in this arena are the national standard
setters, institutionalized by most governments in imitation of the Ger-
man and British pioneering efforts mostly at the turn of the twentieth
century. In the United States and most countries there are ancillary
governmental, quasi-governmental and private standardizers. In the
U.S. the system is largely “voluntary,” but it is much more uniform than
implied by that term, since failure to meet standards has severe conse-

22. See generally SAMUEL KRiSLOV, HOW NATIONS CHOOSE PRODUCT STANDARDS AND
STANDARDS CHANGE NATIONS (Pittsburgh Univ. Press 1997).
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quences in obtaining insurance reimbursement, or in litigation, if some-
thing goes wrong.

Standards are especially useful in international commerce, helping
bridge social differences and commercial argot and custom, by provid-
ing very specific information. But as boundaries are crossed, govern-
ments have maximum opportunity, to bring into play protectionism dis-
guised as health and safety. Foreign beef is “prone” to hoof-and-mouth
disease, local stomachs are different from (and more sensitive than)
those of other countries, local housing regimes need more protection
from fire, and labor conditions are different.

The move toward globalization has gone hand-in-hand with efforts
to objectify standards and eliminate tax-and-non-tax barriers to trade.
The European Community is premised on tackling such issues and has
been far more successful in that regard than in dealing with human
rights, migration, or the creation of a European political order. (A mas-
terful example was the resolution of the European Court in dealing with
different countries’ rates on wine, beer, and whiskey and favoring its
homegrown products. The court decided alcoholic content was to be
the measure.)

At the international level progress is much slower since it is usu-
ally worked out, step-by-step, in bilateral or multilateral agreements.
But the major industrial countries and the WTO have also agreed on
some modalities—standards about standards so to speak. One for ex-
ample, is the insistence on performance standards over design stan-
dards—how much a crane can safely hoist, rather than created from say,
an alloy, made only in the regulating country, or forbidding, say plastic
parts.

The International Organization for Standardization (ISO), an inter-
national body, was not a major player in the field, until it invented the
ISO 9000 services, and the process of self-certification a wildly success-
ful program. This success of the ISO is a result of its imaginative reali-
zation than many products and services are not regulated and would
benefit from an individualized validation of its consistency. It has little
or nothing to do with ISO’s international status. For virtually all stan-
dard developers and users a national standard authorized by a leading
organization, especially American National Standards Institute (ANSI),
maximizes access to a national market and has at least equal clout,
compared to ISO, in other countries.

In a sense, the continued nationally-based standards structure, the
lack of true significance of any true internationalization is something of
a paradigm for globalism. The world grows closer because it acknowl-
edges American, German, European and Japanese models.
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Globalization thinkers emphasize the legal intertwining of eco-
nomic transactions as ultimately creating new realities. Historically
they have not prevented wars between nations that are trading partners,
nor the disintegration of societies with economic bounds. The most
promising developments toward a new international community seem to
me to lie elsewhere in political sub-institutions that have little or noth-
ing to do with markets.

One is the EC requirement that member-states maintain a democ-
ratic structure and adhere to human rights defined in part by the Stras-
bourg Convention of Human Rights and legally cognizable in EC as
well as member-state courts. As we know many such assurances have
been made by totalitarian states and their violations have been blinked
at by their supposed fellow guarantors. In the case of the EC it is clear
member-states believe the requirements will be enforced and some
countries—Greece and Spain come quickly to mind, as well as former
Soviet satellites—were as eager to join to buttress internal democracy as
well as to gain economic advantage.

The second development has been the fostering by the UN of the
network of NGO’s. This has the potential of being the UN’s greatest
contribution. Of varying influence, NGO’s link representatives of many
and many groups, particularly the unpowerful and otherwise poorly rep-
resented, throughout the world. They have a greater interest, a more
general motive to support, the spread of law and liberty, than the more
focused economic groups with quite specific expectations. NGO’s may
indeed provide the underpinnings of a great leap forward in internation-
alism.

CONCLUSIONS

The assumption that markets shape law, and in some sense are its
rock-bed has also been reified into a historical rule that trade precedes
law. This is at best problematic. States, tribes, and other political enti-
ties have also molded and controlled trade. Economic organizations
historically do not suddenly grow political tentacles. The famous
“counterexample”—that of the Hansa the merchants that created a legal
order, has been shown to be extensions of the merchant’s home city-
states—that is agents of a polity.

Finally there is considerable fuzziness about the relationship of law
and freedom. Smith’s “natural liberty” included many elements of lais-
sez faire which others have considered essential to a structured market
legal order. The fact that many classicists consider Hong Kong and
Singapore the leading exemplars of free and legal markets when they

Published by SURFACE, 2005



Syracuse Journal of International Law and Commerce, Vol. 33, No. 1 [2005], Art. 12

174 Syracuse J. Int’l L. & Com. [Vol. 33:155

are high on any list of constricted societies begs the question of how
“liberty” emerges from markets. The current conclusion that such de-
velopment is possible, but not entrained seems powerfully supported.

This probabilistic approach has renewed the neo-classical approach
to democratic development, particularly with its Frank-Knight-Chicago-
school recognition of market weaknesses. The imperfect market is like
Churchill’s characterization of democracy, better than its rivals, and
takes unbearable decision-making from the shoulders of the political
system. This permits political intervention where necessary and gives
breathing space to a tolerant and possibly democratic order.

The Marxist attitudes toward markets and freedom are in disarray.
Marx’s contempt for efficiency and law helped deny Eastern Europe
both of those qualities and thwart democratic freedom.

On the other hand, democratic socialism and the welfare state have
survived a crisis of confidence with modest adjustments. After consid-
erable privatization of industries and some trimming of benefits, conti-
nental welfare systems have proven politically and economically resil-
ient and retained their legal traditions in full vigor.

The Sociological tradition of the nineteenth century suggested that
growing involvement required increased law. This would be con-
strained by diverse elements of overlapping societies to be an efficient
compromise of industrial methods, legal instrumentalities, and traditions
of freedom. Its contemporary heir is the globalization approach, which
because of its economic garb has more precision and a less Pollyannaish
aura about it. The Kantian-like dreams of perpetual peace, and “the
brotherhood of man,” had millenarist smugness about it, a pan-Unitarian
expectation that good would triumph because it was good. While early
writers on globalization suggested an increase of law and efficiency,
would homogenize “freedom” in a costless way, today’s globalists see a
rockier road. Still they seem to project much the same ends. But they
do not accept the pattern of simple stages or simple convergence theo-
ries, stressing instead contingencies and various byways with diverse
meltings of social evolution and considerable retention of diversity and
traditions.
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