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the Inter-American Democratic Charter.””” However the ‘teeth’ of the
Inter-American Democratic Charter, the portions of Articles 20-21,
which allow special meetings of the Permanent Council and the General
Assembly in order to suspend a Member State from the exercise of its
right to participate in the OAS, were never utilized.?®

C. Comparison and Assessment

These OAS reactions to the Haitian crisis were useful, but differed
in two ways from their actions to the Venezuelan coup and counter-
coup. Firstly, regarding timing, the OAS General Assembly and
Permanent Council did not actively address the Haitian situation until
months later. Secondly, regarding substance, there was no attempt to
establish what actually happened on February 29, 2004. No new fact
finding mission was sent to Haiti, nor is there a record of the OAS
Special Mission in Haiti being asked to clarify the events. This is
important because during and after the Venezuelan incident all parties
emphasized the need to establish an accurate understanding of the
sequence of the events and the actors involved. In addition, the OAS
did not suspend Haiti’s voting rights with the provisions of the Inter-
American Democratic Charter.

These differences may be explained in part by the fact that the
United Nations (U.N.) Security Council, acting under Chapter VII of the
U.N. Charter, issued a resolution on the day of Aristide’s departure,
which appeared to legitimize President Boniface Alexandre as the
acting President of Haiti?* Chapter VII decisions, of course, are
binding on all U.N. Member States.** In light of this, perhaps the OAS
merely recognized Aristide’s departure as a fait accompli.
Nevertheless, it is doubtful that this Security Council resolution could
be viewed as prohibiting or otherwise restricting the OAS from
initiating an investigation of the events surrounding Aristide’s
departure, as expressly called for by CARICOM and as envisaged in the
Inter-American Democratic Charter.

27. Id. paras. 4 and 6.

28. Democratic Charter, supra note 7, arts. 20-21.

29. S.C. Res. 1529, para. 1, U.N. Doc. S/RES/1529 (Feb. 29, 2004).

30. See U.N. Charter art. 25: “The Members of the United Nations agree to accept and
carry out the decisions of the Security Council in accordance with the present Charter.” Id.
See also Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion, 1971 I.C.J. 16 (June 21).
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III. THE CARICOM REACTION

A.  Need for Investigation of Haitian Events

In contrast, CARICOM’s efforts to establish the truth of what
happened on February 28-29, 2004, is to be commended.®’ Haiti, a very
recent member of the Caribbean Community (from July 2, 2002), is
subject to the democracy-related rights and values of the Charter of
Civil Society, a document adopted by a resolution of the Community’s
highest organ, the Conference of Heads of Government.*> Invoking the

31. CARICOM’s Member States are: Antigua and Barbuda, The Bahamas, Barbados,
Belize, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, Saint Lucia, St. Kitts and
Nevis, St. Vincent and the Grenadines, Suriname, and Trinidad and Tobago. For further
information about CARICOM, see generally http://www.caricom.org. For an introduction
to the new constituent treaty, the Revised Treaty of Chaguaramas, see David S. Berry, The
New Caribbean Community: An Introduction to the Institutional Changes in the Revised
Treaty of Chaguaramas, 7 CARIBBEAN L. BULL. 1, 1-58 (2002).

32. Although the provisions of the Charter are persuasive rather than binding, they do
exert a normative force over Community affairs, see Charter of Civil Society for the
Caribbean ~ Community [hereinafter The  Charter of  Civil  Society],
http://www.caricom.org/jsp/secretariat/legal_instruments/chartercivilsocietyresolution.jsp?
menu=secretariat (last visited Dec. 30, 2005). The Charter was adopted at the Eighth Inter-
Sessional Meeting of the Conference of Heads of Government, on February 19, 1997, by a
resolution of the Conference of Heads of Government of the Caribbean Community. /d.
The Charter guarantees a variety of human rights, including civil and political rights and
economic, social and cultural ones. The relevant portions of Articles 6 and 17 of the Charter
provide:

ARTICLE VI
Political Rights

1. The States shall ensure the existence of a fair and open democratic system

through the holding of free elections at reasonable intervals, by secret ballot,

underpinned by an electoral system in which all can have confidence and which will
ensure the free expression of the will of the people in the choice of their
representatives.

2. The States shall take all appropriate measures to promote and maintain an

effectively functioning representational system, including the holding of regular

public sessions of representatives of the people. . . . Id.

ARTICLE XVII
Good Governance

1. The States shall adopt and implement all appropriate measures to ensure good

governance which is just, open and accountable.

2. The States recognise and affirm that the rule of law, the effective administration

of justice and the maintenance of the independence and impartiality of the judiciary

are essential to good governance.

7. The States in order to further the participation of the people in the democratic
process shall establish effective systems of ongoing consultations between the
Government and the people.

Article 26, entitled “Implementation,” provides: “The States declare their resolve to pay due
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Charter of Civil Society, CARICOM’s response to Aristide’s departure
was swift. The Community’s Conference of Heads of Government met
in an emergency session on March 2-3, 2004, and issued a statement
refusing to recognize the legitimacy of Haitian rebel forces or to
participate in the Multinational Interim Force.*® The Conference also
expressed clear concern about the non-democratic transition in Haiti as
setting a dangerous precedent, one promoting “the unconstitutional
removal of duly elected persons from office.”** Referring to Inter-
American and Caribbean democratic norms, the conference noted “the
contradictory reports surrounding the demission from office of the
constitutionally elected President... [and the] assertions made by
President Aristide that he had not demitted office voluntarily,” and
called for a full investigation.’> Shortly thereafter, Jamaican Prime
Minister Patterson invited Aristide to visit Jamaica on compassionate
grounds to be reunited with his family.** This visit was not welcomed
by the interim head of the administration of Haiti, Mr. Gerard Latorture,
who made public statements about the “freezing of relations with
Jamaica” and the “putting to sleep of relations with CARICOM.™’ This
reaction hardened the position of CARICOM, which did not invite the
Haitian interim administration to attend the next Inter-Sessional
Meeting of the Conference, held on March 29, 2004.3% As noted in the
Communiqué issued at the end of that meeting, although Haiti remained
a CARICOM Member State, the Haitian interim administration was not
invited to participate in the meetings of the main organs of the
Community.* However, CARICOM maintained its active involvement
with Haiti by reconstituting its Core Group of Prime Ministers on Haiti,
designating a Special Envoy to help advance Community interests, and

regard to the provisions of this Charter.”
Id

33. Press Release, CARICOM, Statement Issued by CARICOM Heads of Government
at the Conclusion of an Emergency Session on the Situation in Haiti (Mar. 3, 2004),
www.caricom.org/jsp/pressreleases/pres22_04.htm (last visited Dec. 30, 2005).

34. Id.

35. Id.

36. Press Release, CARICOM, Statement by the Most Honourable P.J. Patterson,
Prime Minister of Jamaica, on the Hosting of Former President of Haiti, Jean-Bertrand
Aristide (Mar. 11, 2004), www.caricom.org/jsp/pressreleases/pres34_04.htm (last visited
Dec. 30, 2005).

37. Press Release, CARICOM, Statement on Haiti Issued by the Fifteenth Inter-
Sessional Meeting of the Conference of the Heads of Gov’t of the Caribbean Cmty. (Mar.
29, 2004), www.caricom.org/jsp/pressreleases/pres49_04.htm (last visited Dec. 30, 2005).

38. Id.

39. Id.
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establishing a Task Force to coordinate assistance.”” CARICOM also
continued to press for an investigation of the circumstances surrounding
Aristide’s departure, first before the U.N., and later before the OAS—
specifically seeking to invoke Article 20 of the Inter-American
Democratic Charter before the OAS Permanent Council.* Despite the
inability of Haiti to participate in CARICOM organs, relations between
the Community and the Transitional Government in Haiti continued and
were described by the CARICOM Secretary General as “close and
productive.”* In fact the return of Haiti to the Councils of CARICOM
was stated to be “a most compelling issue” by the new Chairman of the
Council for Foreign and Community Relations (COFCOR).* Yet as of
June 2005 Haiti was still excluded from meetings of CARICOM organs.
There was no evidence of any change in this position by January 2006.

Haiti’s continued exclusion was explained by the Chairman of
COFCOR, the Honorable Dame Billie Miller, at the open debate at the
United Nations Security Council on Haiti, in January 2005.* In her
statement Dame Miller noted that CARICOM had been actively
involved in Haiti prior to Aristide’s removal with three goals:
stabilizing the political situation through power sharing, preventing the
traditional Haitian practice of removing Presidents in order to resolve
political conflicts, and helping the Haitians find a peaceful political
solution which would preserve the rule of law and ensure constitutional
continuity.  Noting the departure of the elected President “in
circumstances still to be elucidated,” she explained:

[IIn the view of CARICOM, the fundamental tenets of democratic
practice and behaviour had been compromised. We cannot vacillate on
principle since it is essential to our security as small states. Continuing
violations of the principles laid down in the CARICOM Charter of

40. Id.

41. Press Release, Conclusion of the Seventeenth Meeting of the Bureau of the
Conference of the Heads Gov’t of the Caribbean Cmty. (May 5, 2004),
http://www.caricom.org/jsp/pressreleases/pres69_04.htm (last visited Dec. 30, 2005).

42. Press Release, CARICOM, Sec’y Gen. Denies Media Report on Haiti (June 24,
2004), http://www.caricom.org/jsp/pressreleases/pres100_04.htm (last visited Dec. 30,
2005).

43. Press Release, Communiqué issued at the Conclusion of the Eighth Meeting of the
Council for Foreign and Cmty. Relations (COFCOR) (June 3, 2005),
http://www.caricom.org/jsp/pressreleases/pres123_05.htm (last visited Dec. 30, 2005).

44, Press Release, Hon. Dame Billie Miller, Statement on Behalf of the Caribbean
Cmty. at the Open Debate at the United Nations Sec. Council on the Situation in Haiti (Jan.
12, 2005), http://www.caricom.org/jsp/pressreleases/pres19_05.htm (last visited Dec. 30,
2005).
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Civil Society have made it impossible for the Community to receive
representatives of Haiti in its Councils. The interim administration
must be held to internationally recognized standards with regard to
respect for fundamental civil and political rights, due process, and the
rule of law.*®

In sum, CARICOM has taken a principled position with respect to
the non-democratic transition in Haiti. It has continued to provide
assistance within Haiti and has constantly kept the Haitian situation on
its agenda. However it has not allowed the Interim Administration to
attend any of the meetings of principal CARICOM organs.

B.  Failure of Procedural Democracy

Although CARICOM may have emphasized the substantive values
of democracy to a greater extent than the OAS in calling for a full
investigation of the transition, it has been less meritorious in following
its own democratic, procedural requirements. In fact, all of the formal
decisions regarding Haitian participation were taken at meetings of
CARICOM organs without Haiti being present. This is contrary to the
voting provisions in the Revised Treaty of Chaguaramas, which provide
very limited grounds for exclusion of Member States.*® Not one of
these grounds concerns non-democratic transitions.*’ Under
CARICOM voting procedures, Haiti could only be excluded from
participation in the Conference if it was either a party to a dispute, or if

45. Id.

46. Revised Treaty of Chaguaramas Establishing the Caribbean Community Including
the CARICOM Single Market and Economy, Jul. 5, 2001 [hereinafter Revised Treaty of
Chaguaramas], http://www.caricom.org/jsp/secretariat/legal_instruments/revisedtreaty.pdf
(last visited Dec. 30, 2005). The Revised Treaty of Chaguaramas is not yet in force, but it
has been ratified, and is being provisionally applied, by twelve CARICOM Member States.
See, Protocol on the Provisional Application of the Revised Treaty of Chaguaramas, Feb. 5,
2002,
http://www.caricom.org/jsp/secretariat/legal_instruments/revtreatyprovappl_protocol.jsp?m
enu=secretariat (last visited Jan. 23, 2006). Haiti has signed the Revised Treaty of
Chaguaramas, but has not yet ratified it or signed the Protocol on Provisional Application;
The Bahamas has not yet signed the Revised Treaty; Montserrat is awaiting a decision from
the UK (“entrustment”) as to its ability to participate in the Revised Treaty regime. See,
CARICOM Secretariat, Establishment of the CARICOM Single Market and Economy
(updated Aug. 10, 2005), http://www.caricom.org/jsp/single_market/csmekeyelements.pdf
(last visited Jan. 23, 2006).

47. Revised Treaty of Chaguaramas, supra note 46, art. 27(2) (allowing suspension of
voting rights of Member States “whose contributions to the regular budget of the
Community are in arrears for more than two years”).
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sanctions were being considered against it.** It is doubtful whether
Haiti could be excluded from a meeting of one of the other Ministerial
Councils.* Since the Charter of Civil Society is not binding, it would
be difficult to argue that a breach of its provisions on democracy or
good governance would merit suspension. As a result, Haiti should
have been invited to attend any CARICOM meeting which discussed
the events of February 2004, and should have been able to present its
case for continued participation. Of course at the end of such a meeting,
the organs of CARICOM could have voted to exclude Haiti’s continued
participation, but at least Haiti, as a Member State, would have been
entitled to take part in the deliberative processes.

As a result, even though CARICOM has gone much further than
the OAS in attempting to uphold the full substance of the democratic
rights and values protected by, inter alia, the Inter-American
Democratic Charter, it failed to satisfy its own voting requirements. It
also may have violated the good governance provisions of its Charter of
Civil Society.®® At the organizational level this produces an ironic
democratic deficit.

CONCLUSION

Both the Organization of American States and the Caribbean
Community have grappled with the difficulties of trying to apply
democratic norms in the extreme situation of a non-democratic change
in government. Both organizations have been partly successful.
However, each organization has failed to uphold some of the democratic
values and procedures established in its own constituent treaty and
related documents. The OAS failed to uphold the substantive values or
apply the full mechanisms of the Inter-American Democratic Charter;
CARICOM failed to uphold the procedural voting rights of its
membership.

Whether either of these failures has had a significant effect upon
the efforts to restore democracy in Haiti is yet to be known. Both
CARICOM and the OAS have continued their active involvement in
Haiti, and each has joined the U.N. in assisting with the preparations for

48. Id. art. 28(4).

49. By allowing issues of “critical importance” to be subject to unanimous voting, the
Revised Treaty implicitly would prevent the exclusion of a Member State from a meeting
where such an issue arises in relation to itself, as would have been the case for Haiti. See id.
art. 29(3).

50. The Charter of Civil Society, supra note 32. Article XVII(1) may be read to extend
to state behavior before the organs of CARICOM. Zd.
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elections.’’ But the challenges facing Haiti remain severe. U.N.
Secretary General, Kofi Annan, has suggested that “[a] long term
effort—10 years or more—is needed to help rebuild the police and
judiciary, as well as basic social services such as health care and
education.” Moreover, the challenge of entrenching fundamental
democratic values within Haiti remains daunting. As this article
suggests, this challenge is not confined to Haiti alone.

51. See e.g., Press Release, CARICOM Task Force, An Indispensable Tool in Regional
Response to Haiti (June 2 2005),
http://www.caricom.org/jsp/pressreleases/pres118_05.htm; see also, Press Release, OAS,
OAS and UN. Working Together to Ensure Elections in Haiti (Jan. 11, 2005),
http://www.oas.org (follow “Press Releases” hyperlink; then follow “2005,” “Jan.,” and
then “E-006 January 11, 2005” hyperlinks) (last visited Dec. 30, 2005).

52. Kofi A. Annan, In Haiti for the Long Haul, WALL ST. J., Mar. 16, 2004, at A20.
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