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adoption.”® This provision makes adoption nearly impossible in cases
where the mother abandoned the child and made no further contact.'

III. HUMAN RIGHTS VIOLATION CLAIM

Romania, under its new laws, developed a method to keep nearly
all Romanian children within its borders and in child care systems
inadequate to meet their needs. But how does this affect the children?
Is this confinement a human rights violation under UNCRC?

A.  Development Study

The new laws aim to end child abandonment in Romania, but an
unintended result is that many deserted infants now spend their first
year in a hospital ward because children under the age of two cannot be
placed in institutions.'”> According to a March 2005 report by
UNICETF, “child abandonment in 2003 and 2004 [in Romania] was no
different from that occurring ten, twenty or thirty years ago.”'*
UNICEF also reports that more than 9,000 children are abandoned in
Romania’s maternity wards or pediatric hospitals each year.'>*

Studies indicate that children abandoned at birth or in pediatric
hospitals continue to comprise the largest number of institutionalized
children.'”® The new laws are intended to protect children less than two
years old from the devastating effects of institutionalization and assure
that they grow up in a family environment.'*® UNICEF, however,
reports that the “protective environment for some children in their first
years of life is still under challenge.”’>” Moreover, a 2005 UNICEF
report, marked “not for distribution,” concluded that “children under the
age of [two], and especially newborns left without their mother,
constitute an emergency segment that requires immediate priority.”'*®

Dr. Dana Johnson of the University of Minnesota spent the last
fifteen years studying the impact of institutionalization on child health
and well being, with a majority of his research centered on Romanian
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orphans.'” According to Dr. Johnson,

The present laws in Romania leave children in institutional or

temporary family care for an unacceptable period of time... .

Development outside of a nurturing family during the first years of life

leads to catastrophic loss of brain potential. As an international
; . 160

community, we need to do better for these children.

Dr. Johnson also believes that “Romania’s concentration on the
reunification of an abandoned child with his or her biological family is
only superficially consistent with the [UNCRC] or the Hague
Convention.”'®" Dr. Johnson notes that neither instrument indicates the
amount of time that should be spent on regeneration efforts.'®* Thus, if
the reintegration process takes a substantially long time, it is likely the
child will still suffer developmental loss.'®®

In a 2005 news release, the U.S. State Department made its first
allegation that Romania’s ban on intercountry adoption was a human
rights violation. The allegation relied on Dr. Johnson’s study, which
concluded that “contemporary child development research shows
unequivocally that placing infants in hospital or orphanage care for
longer than 4-6 months permanently damages them in terms of their
cognitive, emotional and behavioral development.”'®*

According to the study, it is estimated that an infant loses one to
two 1.Q. points per month and sustains predictable losses in growth, as
well as motor and language development, between four and twenty-four
months of age, while living in an institutional environment the first few
years of life.'® However, Dr. Johnson argues that placing these
children into a caring, competent family, helps recover some of these

159. U. of M. Professor Testifies to Committee on Romanian Adoption Laws,
ACADEMIC HEALTH CTR. AT THE UNIV. OF MINN.,, Sept. 13, 2004, available at
http://www.ahc.umn.edu/print/news/releases/johnson091305/home.html (last visited Nov. 8,
2006) [hereinafter U of M Professor Testifies]. As noted in the University of Minnesota
article, Dr. Dana Johnson is a pediatrician and international adoption specialist. He serves as
a consulting physician to the Bucharest Early Intervention Project, “the first randomized,
controlled study of the effects of the foster and institutional care on early brain
development.” Id. Dr. Johnson is also a “founding member of the Bucharest Institute of
Child Development.” Id. See also Thomas, supra note 107; University of Minnesota,
Neonatology, Directory, Dana E. Johnson, available at
http://www.med.umn.edu/peds/neonat/directory/johnson/home.html (last visited Nov. 8,
2006) (providing a comprehensive list of Dr. Johnson’s studies and achievements).
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lost functions.'® Otherwise, “a child that is abandoned in Romania
today at the end of next summer will have permanently lost 15 1.Q.
points; [and] that child two years from now will have permanently lost
30 1.Q. points, which means that half of those kids are going to be
mentally retarded.”'’

As previously stated, Law 272 prohibits the institutionalization of a
child before the age of two.'® Consequently, many orphaned and
abandoned Romanian infants spend the first two years of their lives
within systems that are largely inadequate to meet their cognitive and
developmental needs as outlined in the study.'®® Romania, therefore, is
stunting the cognitive development of these children by confinement in
child care systems that do not stimulate necessary growth.

B. Adolescents

UNICEF reports that as of December 2004, there were 12,435
children between fourteen and seventeen years old still living in
institutions as well as 5,693 over eighteen years old.'” The concept of
adolescence is not prevalent in Romania. UNICEF defines adolescence
“as a period of preparation before entering into adulthood with its [own]
responsibilities and demands.”'”' The lack of appreciation for this
delicate time in a child’s life is a contributing factor in issues such as
child labor, street working, and the trafficking of children.'”

Those Romanian children who leave the child protection systems
often have no where to turn, and instead join the ranks of children living
on the streets.'”” “Studies have... shown institutions no longer
represent the main source of children on the streets, as broken homes,
dysfunctional families and abandonment [have] also force[d] children to
the streets.”'™ According to UNICEF, the quality of life of these
children is poor: one third of these children are illiterate, 40% have low
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writing and reading skills, nearly 20% never attended school, and most
suffer from skin diseases, tuberculosis, or hc:patitis.175 Street children
who are arrested by Romanian authorities often suffer a worse fate.
Since “there is no juvenile justice system in place in Romania,” there
are no “non-custodial correction measures or community-based services
for reintegration of young offenders.”'”® Further, because of a lack of
understanding of children’s rights, judges often consider imprisonment
as the only punishment for youthful offenders, regardless of the severity
of the crime.'”’

Alternatively, if adolescents remain in institutions or foster care,
they are likely to remain there permanently because traditionally
Romanian families do not often adopt older children.!”® Gabi Mihalea
Comanescu, director of the ProChild Romanian Foundation, states
“there are older children who are as adoptable as ever, but no one to
adopt them now [under the new laws].”'” As previously discussed, the
ban on intercountry adoption eliminates the opportunity for foreign
families to welcome older children into their homes. These older
children deserve the promise of a family, too, not just the promise of a
life either in institutional or foster care, or on the streets.

Romania, again, sealed the fate of many of older children under the
new laws, since intercountry adoption provided an alternative to life on
the streets or a life without hope of domestic adoption.

C. Recent Claims: “Undeniably a human rights abuse” — Helsinki
Commission

Dr. Johnson’s study on child development in Romanian orphans
was the catalyst for a recent Helsinki Commission hearing on the impact
of Romania’s newly implemented ban on intercountry adoptions.'®’
The Helsinki Commission is “steadfast in its support of Romania’s
efforts to combat corruption and to promote the rule of law and good
governance,” but characterized the ban on intercountry adoptions as
“undeniably a human rights abuse.”'®" On September 14, 2005, the
Helsinki Commission held a hearing entitled “In the Best Interests of

175. Id.

176. UNICEF Romania, The Children, Juvenile Justice, available at
http://www.unicef.org/romania/children_1606.html (last visited Nov. 15, 2006) [hereinafter
UNICEF Romania — Juvenile Justice].
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the Children? Romania’s Ban on Inter-Country Adoption.”'®* The
Helsinki Commission implied that the hearing marked the beginning of
several hearings to further debate the issue.'®

While the EU was heavily criticized for pressuring Romania to
adopt new law on intercountry adoption, the Helsinki Commission
expressed disappointment that no representatives from the EU attended
the hearing — three invitations were offered and all declined.'®* U.S.
Senator Sam Brownback, the Commission Co-chair, argued, “You can
be sympathetic with Romania’s need to join the European Union and
still recognize that these adoptions laws are deeply damaging to the
lives of thousands of children.”’®® He urged the EU and Romanian
officials to “sit down and take seriously the fate of thousands of
innocent children and loving families.”'®

At the hearing (and in later extended remarks), U.S. Representative
Christopher H. Smith testified:

Romania’s new adoption law and [others] addressing child
protection. . .create a hierarchy of placement for orphaned or
abandoned children. By foreclosing the option of intercountry
adoption, the laws codified the misguided proposition that a foster
family, or even an institution, is Ereferable to an adoptive family
outside the child’s country of birth.'®’

A month following the hearing, the European Commission issued a
press release stating that “according to the Romanian Office for
Adoptions, there are 1,355 Romanian families registered to adopt one of
the 393 children available for adoption. Thus there is little scope, if
any, for international adoptions.”’® Representative Smith, in his
extended remarks from the Commission’s hearing, responded:

The European Commission’s press release fails to mention that more
than 80,000 children in Romania are growing up without permanent

182. Press Release, Commission on Security and Cooperation in Europe, Helsinki
Commission Members Blast Romania Adoption Policies, Call for Immediate Reform (Sept.
14, 2005), available at
http://www.csce.gov/index.cfm?Fuseaction=ContentRecords. ViewDetail&ContentRecord_i
d=458&Region_id=0&Issue_id=0&ContentType=P&CFID=1790150& CFTOKEN=176326
82 (last visited Nov. 8, 2006).
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families—in orphanages, foster care, maternity hospitals, or on the
streets. That less than 400 have been declared available for adoption
is a denunciation of the child welfare system. Barely 1,000 children
have ever been domestically adopted in Romania in any given year
and since enactment of the new laws in 2004, the rate of domestic
adoption has fallen further. There is no doubt that if more children
were to be made available for adoption, there would be a great need
for intercountry adoption to provide them with permanent, loving
homes. For thousands of children abandoned annually in Romania,
intercountry adoption offered the hope of a life outside of foster care
or an institution. That hope has now been taken away.lgg

The Commission correctly characterized the ban on intercountry
adoptions as “undeniably a human rights abuse” and accordingly made
its case by applying both Dr. Johnson’s study and the evidence of the
number of Romanian children still living in institutional care.'

CONCLUSION

No one can fault Romania for trying to rebound from the
devastating situation of orphaned and abandoned children left behind by
the Ceausescu era. To Romania’s credit, the child protection reforms
enacted to address the influx of intercountry adoption and abuses of the
early 1990s were indeed a bold effort. Even the 2001 moratorium
placed on intercountry adoptions in order to gain control of the
corruptible adoption system was well justified and supported by many
in the international community. Yet, in its effort to develop new, lasting
child protections and still appease the EU, Romania made a grave
mistake by bowing to the EU’s demands on intercountry adoption
restrictions. Instead, Romania passed up the opportunity to tighten
intercountry adoption mechanisms pursuant to international guidelines
set forth in UNCRC, the Hague Convention, and UNICEF — none of
which require legislating a ban on intercountry adoptions. Perhaps from
a political, long-term perspective, Romania made a decision to best
serve all of its citizens. The most vulnerable and politically powerless,
however, were purposefully denied the most basic of needs, when a
solution was well within reach.

While the idea of domestic adoption and family reintegration are
preferable goals to institutionalization and even intercountry adoption,

189. Id. Congressman Smith continues to say that the denial of a permanent family
will fall hardest on the Roma children, who are least likely to be adopted in-country due to
pervasive societal prejudices against the Roma minority.

190. Thomas, supra note 107.
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these goals are lofty in light of the realities of Romanian life and the
weaknesses of the child protection systems currently in place. Today,
birth control is widely available in post-Communist Romania; however,
mothers still desert their children because they feel they cannot afford to
raise them, infants are still at developmental risk, and many children
still lack a permanent family environment.'”! Even the most favorable
statistics put present levels of domestic adoption at only 1,355 per year,
which leaves close to 8,000 children abandoned, without permanent
homes.!*? This does not include those 49,000 who are institutionalized
or in revolving foster care.!” The new laws, as they stand now, harm
the very recipients the government set out to protect. Romania, in its
decision to ban intercountry adoptions, violated the basic rights of these
children set forth in the UNCRC - the right to develop fully, to
protection from harmful influences and to participate fully in a
family.'** Romania, thus, denied thousands of orphaned and abandoned
children the opportunity to grow up in permanent families, free from the
harms of institutional life.
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