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segregated public schools are unequal and unfair to people of color, and 
therefore, unlawful, this nation began to drift away from being a 
constitutional democracy.46 This is a serious accusation but it is true. 
Many ordinary citizens and several high-level authorities in government 
rejected Brown I despite the fact it was fair and based upon the public 
charter this nation has identified in our Constitution. In the words of 
John Rawls, . the citizens and public authorities who rejected the 
Supreme Court's Brown decision that was just and fair were rejecting 
"the public charter of the [C]onstitution ... [and] the basic rights and 
liberties it guarantees" to all.47 

As you may recall, Brown v. Board of Education was the result of 
persistent efforts of black people who wanted to develop their talents 
and achieve equality. As stated by W.E.B. DuBois in 1903, blacks want 
to do this "not in opposition to or contempt for other races, but rather in 
large conformity to the greater ideals of the American Republic. "48 

Charles Hamilton Houston, who graduated from Harvard Law 
School in 1922, largely fashioned the legal strategy for achieving equity 
for people of color in the distribution of educational opportunities while 
serving on the Howard Law School faculty in 1924. There, Professor 
Houston prepared his students, according to Charles Ogletree, "to 
undertake the task of bringing about . . . reforms of the twentieth 
century."49 Upon becoming a special counsel to the NAACP, he 
recruited Thurgood Marshall identified as one of his "star" pupils.50 

Historian Richard Kluger wrote that "the ultimate objective of the 
NAACP ... legal drive [that began in the 1930s] was the abolition of all 
forms of segregation in public education. " 51 

Because racial segregation is an abomination, a practice unworthy 
of a nation-state that calls itself a constitutional democracy, attorney 
William T. Coleman, Jr., who served as U.S. Secretary of 
Transportation during the Ford Administration, said that whites in the 
United States "owe a debt of gratitude to blacks for making the U.S. 
Constitution work. "52 It is interesting to note that most of the famous 
black lawyers during the twentieth century were constitutional lawyers. 

46. Id. at 43, 57. 
47. RAWLS, supra note 27, at 146. 
48. W.E.B. DuBois, The Negro Dream, in THE NEGRO IN TWENTIETH CENTURY 

AMERICA 21, 22 (John Hope Franklin & Isidore Starr eds., 1967). 
49. CHARLES J. OGLETREE, ALL DELIBERATE SPEED 116 (2004). 
50. Id. at 119. 
51. RICHARD KLUGER, SIMPLE JUSTICE 193 ( 1976). 
52. CHARLES V. WILLIE & RICKARD J. REDDICK, A NEW LOOK AT BLACK FAMILIES 13 

(2003). 
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Kluger said that "[Thurgood Marshall's] record of success as a civil 
rights lawyer ... turn[ed] him into a legend."53 

C. Research 

My studies of affluent black families in the United States reveal 
them to be conformists, more so than white affluent families. 54 They 
conform to cultural goals of this nation and to the prescribed means for 
fulfilling these goals. By and large, they believe in the efficacy of 
education, that the institutions of the United States should protect the 
weak from the strong and that democratic decision-making by the 
people is a wise way of arriving at just solutions. 55 Generally, the 
values of affluent black families reflect the U.S. Constitution, the legal 
norm of our society, and its requirement of equal protection of the laws 
for all.56 These black families as well as working class and low-income 
black families and their children were plaintiffs in court cases filed by 
Attorney Marshall and his associates in the NAACP Legal Defense 
Fund, regarding equal access to public education. 57 

IV. DEMOCRATIC DEVELOPMENT 

Returning to the central theme, one may ask: What does this 
treatise have to do with law and democratic · development in the world? 
A simple answer is this: It reveals the benefit of being a constitutional 
democracy rather than a procedural democracy. Constitutional 
democracies encourage continuous negotiations between the majority 
and minorities, while the majority in procedural democracies is able to 
have its own way regardless of the consequences for minorities. 

Brown and our constitutional democracy in the United States have 
stimulated other equal opportunity experiences which Sarah Willie and I 
call the progeny of Brown;58 congressional legislation such as Public 
Law 94-142,59 the Education of All Handicapped Children Act of 
197 560 that required school districts to provide free appropriate public 
education to all handicapped children, and Title IX of the Education 

53. KLUGER, supra note 51, at 18. 
54. WILLIE & REDDICK, supra note 52, at 13. 
55. Id. 
56. Id. 
57. KLUGER, supra note 51, at 775. 
58. Charles V. Willie & Sarah Susannah Willie, Black, White, and Brown: The 

Transformation of Public Education in America, 107 TCHRS. C. REC. 4 7 5, 487-89 (2005). 
59. Individuals with Disabilities Education Act, 20 U.S.C.S. § 1400 (2005). 
60. Id. 
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Amendments of 1972,61 which clearly stated that no person in the 
United States shall, on the basis of sex, be excluded from participation 
in any educational program receiving federal financial assistance, 
including sports and other kinds of physical education. These and other 
equal opportunities have emerged from the political culture that Brown 
has stimulated. 

After Plessy in 1896, and for more than fifty years until the Brown 
decision, the United States was on a slippery slope, skidding downward 
away from a constitutional democracy that identifies and guarantees 
rights to all of its citizens pertaining to life and liberty mentioned in the 
Declaration of Independence and justice as stated in the preamble to the 
Constitution. 

The very first year of the twentieth century, and less than a decade 
after the Plessy decision, 100 blacks were lynched by vigilante groups 
of the white majority, according to the findings of historian John Hope 
Franklin. 62 These groups were illegal, self-appointed so-called 
mediators of justice. Such self-appointed groups continued to ignore 
the court system established by the Constitution; and by the beginning 
of World War I, the accumulated number of blacks lynched in this 
nation without benefit of trial by jury and other procedures of the court 
system exceed 1,000 during the first two decades of the twentieth 
century.63 

Although the National Association for the Advancement of 
Colored People (NAACP) published full-page advertisements in leading 
newspapers, public support could not be mobilized against these brutal 
actions that ignored due process guarantee for all citizens by the 
Constitution. 64 On the floor of Congress, senators and representatives 
spoke "in favor of mob rule [by white vigilante groups] and defied the 
federal government to interfere with the police powers of the states. "65 

As late as 1940, anti-lynch bills were debated but failed to be passed as 
public law in congress. 66 

The United States during World War II fought to spread 
democracy around the world and to defend Allies from totalitarian 
governments. Yet, it entered this war with an Armed Force that was 

61. Title IX ofEducation Amendments of 1972, 20 U.S.C. § 1681(a) (2005). 
62. FRANKLIN, supra note 11, at 322. 
63. Id. at 322-23. 
64. LANGSTON HUGHES ET AL., A PICTORIAL HISTORY OF AFRICAN AMERICANS 266-67 

(6th ed. 1995) (1956). 
65. FRANKLIN, supra note 11, at 362. 
66. Id. 
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segregated. Thus, segregation, discrimination and harm visited upon 
public schools in communities predominantly populated by people of 
color occurred in other institutions of this so-called constitutional 
democracy. 

The United States owes a debt of gratitude to Brown for rescuing it 
from habits and customs that were eroding its status as a constitutional 
democracy. And this I must say: A constitutional democracy that 
ignores its own Constitution will not long endure. Brown returned us to 
first principles and the constitutional foundation of this nation. 

A. Constitutional Democracy in South Africa 

Thus, I was pleased when I heard Justice Albie Sachs, who was 
appointed to the Constitutional Court in South Africa, say at the April 
conference I attended in Johannesburg, that his nation and the 
movement toward a constitutional democracy was very much 
influenced by the Brown v. Board of Education decision rendered by 
the United States Supreme Court in 1954. He said many of his friends 
in the freedom movement lead by the African National Congress (ANC) 
believed that if the United States could eliminate long-standing 
practices of discrimination by a court order rather than a violent 
revolution, maybe South Africa eventually could do the same. 

Rawls prefers a constitutional democracy over a procedural 
democrac1' because of its "public forum of principles is a distinctive 
feature."6 In a police state like South Africa, only a small portion of 
the public was permitted to participate in the debate about principles for 
the common good. As late as 1985, South Africa laws sanctioned 
inequality and racial discrimination. Its army responded to nonviolent 
resistance by people of color and their allies with deadly force.68 

Before his imprisonment, Nelson Mandela was in charge of 
"Umkhonto we Sizwe (The Spear of the Nation)," the military wing of 
the ANC.69 We do not know if Mandela was eventually influenced by 
the writings of Martin Luther King, Jr. and Mahatma Gandhi about 
nonviolent social action for the purpose of resisting oppression. We do 
know that on his world-wide trip after he was released from prison, 
Mandela told a large gathering at Yankee Stadium in New York City, 
that South Africa "had been inspired by such great Americans as 
W.E.B. DuBois, Marcus Garvey, and Martin Luther King, Jr."70 

67. RAWLS, supra note 27, at 147. 
68. NELSON MANDELA, LONG WALK TO FREEDOM 512 (1994). 
69. Id. at 239-41. 
70. Id. at 508. 
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Not only was the Union of South Africa influenced by the Brown 
Supreme Court decision, apparently, it was also influenced by the 
Constitution of the United States. Its constitution, adopted in the mid-
1990s, guaranteed full citizenship to people of color as well as to white 
people.71 And it guaranteed all citizens equality, freedom and security 
of person, privacy, freedom of religion, freedom of expression, freedom 
to assemble.72 These guaranteed freedoms are similar to our Bill of 
Rights and the other Amendments to the Constitution which govern the 
behavior of people in the United States. 

The point I am making is that a global experience is upon us today 
and is available to all who are wise enough to determine what customs 
found in other nations could be of benefit to their own country, and how 
to borrow good ideas from other societies. The global experience, and 
its affect upon all of us, is a fulfillment of a saying by Benjamin Elijah 
Mays, an esteemed educator, former president of Morehouse College, 
and spiritual advisor for Martin Luther King, Jr. He said no one is wise 
enough, strong enough or rich enough to go it alone. 73 This saying is 
applicable to the United States of America, the Republic of South 
Africa, and other nations. 

B. Constitutional Democracy in the United States 

Thus, we in the United States should look to South Africa and 
elsewhere for strategies to overcome resistance to law and order that we 
have experienced in our country with reference to Brown. Since Brown, 
we are better than we used to be but we are not as good as we could be, 
because the resistance to this most important court decision was severe. 
In the asset column of the ledger for Brown, the United States 
significantly increased educational opportunities for people of color 
after this Supreme Court decision. The nation changed from only 
thirty-four percent of adults over twenty-five years of age who 
graduated from high school in 1950 to eighty-four percent in this age 
group who graduated from high school in the year 2000.74 And the rate 
of increase in high school graduates for adult people of color was twice 
as great as the rate of increase among adult white people during this 
fifty-year range so that today, the difference in high school graduation 

71. S. AFR. CONST. 1996. 
72. Id. 
73. BENJAMINE. MAYS, DISTURBED ABOUT MAN 108 (1969). 
74. NATIONAL CENTER FOR EDUCATION STATISTICS, DIGEST OF EDUCATION STATISTICS 

2001, at 17 (2002), available at http://nces.ed.gov/pubs2002/2002130.pdf (last visited Dec. 
30, 2005). 
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rates for white people and people of color is less than ten percentage 
points.75 It is fair to conclude that Brown helped the United States come 
close to experiencing universal education at the secondary level. And 
the increased education for people of color has resulted in better jobs for 
them. 

The year 2000 was the first decennial census in which a majority 
of black people in the labor force were employed in "white collar" 
jobs.76 Although employed black people in most white collar jobs were 
in technical, sales, and administrative support occupations, their 
presence in such posts indicated that more education had some effect on 
the kinds of jobs available for black people in the labor force. 77 

Thus, the contemporary discussion about closing the gap in 
achievement test scores between black and white students in school is 
less important than including black and white students in diversified 
schools at all levels. And with reference to achievement, I have found 
that the test scores are higher among black children in schools that are 
diversified than those for such children in racially segregated schools. 78 

My finding is that a diversified student body helps students of color and 
does not harm white students. 79 

In the liability column of the Brown ledger, many white 
government authorities, including governors, mayors, school board 
members, and other white citizens, resisted school desegregation and 
some opposed it vehemently. "Georgia made it a felony for an~ state or 
local official to spend public funds on desegregated schools." 0 "South 
Carolina repealed its laws requiring compulsory school attendance."81 

"[Virginia] authorized the closing of any public school ordered to 
desegregate."82 The Governor of Arkansas "called out the National 
Guard" to surround Central High School in Little Rock to prevent 
desegregation. 83 

I have said before and I repeat now that the blatant way that high­
level authorities resisted the Brown court order was a message to the 
public at large that one did not have to obey a court order if one did not 

75. Id. 
76. WILLIE & REDICK, supra note 52, at 146. 
77. Id. 
78. CHARLES WILLIE ET AL., STUDENT DIVERSITY, CHOICE, AND SCHOOL IMPROVEMENT 

(2002). 
79. Id. 
80. PATTERSON, supra note 42, at 99. 
81. Id. 
82. Id. 
83. Id. 
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like it. For this reason, I believed that our constitutional democracy was 
in deep trouble, because a large number of disgruntled people were not 
told that our nation is a constitutional democracy. Apparently many 
people in the majority believed that the dominant people of power 
should always have their way because they are the majority. 

V. RECOMMENDATION 

I believe we ought to tum to South Africa and see what it did, and 
determine if a Truth and Reconciliation Commission will work in this 
nation. In the early part of the twentieth century vigilante groups 
pillaged the neighborhoods of blacks and lynched those whom they did 
not like. During the Civil Rights Movement, there was non-violent 
resistance; also, some people fought back with riots because of 
discrimination. These cycles of devastation will continue until this 
nation recognizes the rule of law and, particularly, its Constitution, 
which is our public consensus about principles and practices that should 
guide the public affairs of this nation. 

I believe that the way out of this spiral of violence and tit for tat is 
the rule of law. Second, I believe the rule of law is maintained in part 
by sanctions against those who violate a legal requirement simply 
because they do not like it. Third, I believe that if we do not or will not 
punish law-breakers because of their leadership status in the community 
and because of our misguided belief that punishment for the harm that 
was done might make them martyrs, we have no helpful alternative 
other than a Truth and Reconciliation Commission that invites leaders 
and their followers who broke the law mandating desegregated public 
schools or some other public good, to confess their folly of ignoring a 
court order, such as Brown, that would help everyone and harm no one. 

A carefully established Truth and Reconciliation Commission 
would diminish a continuing mean spirit that tends to erupt and separate 
dominant and subdominant people of power, from time to time. 

Rather than say, as we are prone to say in the United States, that 
we should put troubling events behind us and move on, true confession 
has a better chance of revealing reality and putting the era of misdeeds 
behind us. A Commission challenges the "strong" to repent and the 
"weak" to forgive, two essential components in reconciliation. Anthony 
Sampson's biography of Nelson Mandela published in 1999, has a 
chapter on forgiveness. 84 It states that "Mandela had become famous 

84. ANTHONY SAMPSON, MANDELA: THE AUTHORIZED BIOGRAPHY 512 ( 1999). 
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above all as the man who forgave the enemies who had jailed him."85 

Harvard law professor, Martha Min ow, said "the Truth and 
Reconciliation Commission combines a notion of restorative justice 
with the search for truth. "86 And people can confess because they are 
granted "conditional amnesty"-a process that "does not foreclose 
truth-seeking, but instead promotes it. "87 

CONCLUSION 

May I close with these words from Martha Minow: "Litigation is 
not an ideal form of social action."88 I would revise this statement and 
say that litigation is not always the best alternative in solving personal 
and social problems. But I am convinced that a Truth and 
Reconciliation Commission is something of value or, as stated by 
Professor Minow, "an unusual effort" especially because of its 
"conditional grants of amnesty to offenders who participate in [the] 
process."89 It is a way of providing "honest and full accounts of ... 
behavior."90 It is by way of repentance and forgiveness that 
reconciliation is attained, which is a better way of putting the past 
behind us. If South Africa can do it, so can we! 

In the inaugural address for his second term as President of the 
United States, George W. Bush declared "it is the policy of the United 
States to seek and support the growth of democratic movements and 
institutions in every nation and culture, with the ultimate goal of ending 
tyranny in our world."91 

It seems to me that an important way of supporting the growth of 
democratic movements and institutions in other nations is to 
demonstrate how they work effectively in one's own country. With 
reference to public school desegregation in the United States, it must be 
characterized as a work in progress with some achievements, yet with 
many goals still to be attained despite the fact that the Supreme Court 
declared segregated public schools illegal a half century ago. 

If other countries move toward constitutional democracy with all 
deliberate speed and as slowly as we have in desegregating public 

85. Id. at 512. 
86. MARTHA MINOW, BETWEEN VENGENCE AND FORGIVENESS 56 (1998). 
87. Id. 
88. Id. at 58. 
89. Id. at 59. 
90. Id. 
91. George W. Bush, U.S. President, Inaugural Address (Jan. 21, 2005), in Our 

Deepest Beliefs Are Now One, BOSTON GLOBE, Jan. 21, 2005, at A26. 
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education, President Bush is not likely to see fulfillment of this policy 
by the end of his term or by the end of his life-time. Probably a more 
attainable goal would have been for the President to challenge this 
nation to fulfill its calling as a constitutional democracy, and to fulfill 
that calling now by making quality public schools available to all sorts 
and all kinds of people in a just, fair and equitable way. This would be 
a fine object lesson for others to see. 

16

Syracuse Journal of International Law and Commerce, Vol. 33, No. 1 [2005], Art. 10

https://surface.syr.edu/jilc/vol33/iss1/10


