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jurisdiction and the difficulty in reconciling different legal regimes.”'®’
In other words, in addition to the general complexity in understanding
cases involving financial transactions, courts now face issues regarding
proper jurisdiction and applicable law because such transactions occur
between international parties.'®® Many times “conflicts among national
regulatory regimes may encourage regulatory arbitrage as well as ill
will among and between nations.”'® Therefore, in order to sustain an
ever-growing global securities market, the securities industry needs to
develop and harmonize universal legal standards.'”

This is not to say that establishing harmony will be an easy task.
“World stock markets differ considerably in terms of investors’ access
to information, the market’s financial stability, and other important
characteristics that determine market efficiency.”'”’ In the attempt to
create an ideal set of legal norms, framers cannot forget the key
components of a vibrant market, such as a company’s need to be
dynamic and agile in order to compete.'’

In addition, harmonization is a costly endeavor, in both time and
money.'””  Yet, the benefits are potentially expediential, for
“standardization will accelerate the process of legal convergence with
the double benefit of reducing transaction costs for transnational
investors and increasing the quality of legal institutions in countries
whose institutions are less developed.”'’*

Thus, the issue arises, who should set the standard? Currently, the
number of governments, committees, action groups, associations, etc.,
involved in the regulation or governance of international securities
trading is staggering, with each offering their own input on the various
concerns associated with such regulation or governance.'””  For
example:

167. Id. at 105.

168. Testy, supra note 1, at 928-29.

169. Id. at 929.

170. See Pistor, supra note 164, at 100.

171. Matthew F. Gorra, On-Line Trading and United States Securities Policy:
Evaluating the SEC’s Role in International Securities Regulation, 32 CORNELL INT’L L. J.
209, 219 (1998). “One striking difference between U.S. securities regulation and other
countries’ regulation is that in some countries, such as Germany, Austria, and Switzerland,
banks, rather than national governments, are the primary securities market regulators. The
regulation in these countries is, therefore, vastly different than the U.S. governmentally-led
regulatory regime.” Id.

172. Pistor, supra note 164, at 99.

173. See id. at 103.

174. Id. at 97.

175. Id. at 101.
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Some are professional interest groups whose members come primarily
from the private sector. An example is the International Federation of
Accountants (IFAC). Others recruit their members from national
regulatory agencies. Both the International Association of Insurance
Supervisors (IAIS) and the International Organization of Securities
Commissions (IOSCO) represent this category of international
standards setters. In addition, several multilateral organizations are
involved in building the legal architecture for global markets. The
United Nations Commission on International Trade Law
(UNCITRAL) has a long record of developing model laws and
international conventions and has recently adopted a Model Law on
cross-border insolvency. UNCITRAL collaborates with the World
Bank and the International Bar Association (IBA) in developing a
model law for domestic bankruptcy law. The Organization for
Economic Cooperation and Development (OECD) has recently
adopted standards for corporate governance, the so-called “Principles
of Corporate Governance.” In addition, the OECD has developed a
separate set of corporate governance principles for transition
economies. Finally, the World Bank is also engaged in improving the
framework for corporate governance in many of its lending
countries.

Clearly, “[t]o create an effective system of regulation will mean
overcoming turf-wars.”'”’

Regardless of all the regulatory parties involved, their efforts to set
universal standards results only in non-binding recommendations
because they do not have regulatory authority.'”® “Rather than
harmonizing highly-specified rules, the standards aim only at
establishing the principles for such rules.”'” In addition, there is a lack
of leadershig and central authority among the group, which is
worrisome.'®®  “There are simply too many trade associations and
working parties, dissipating the force of their message and
needlessly duplicating effort.”'®' Furthermore, “[t]hese groupings are
further discredited by the fact that the same faces from the same firms
almost inevitably appear on the roster of every new organization, and

176. Id. at 101.

177. Alex Brummer, Saturday Notebook: Regulators Must Talk to Each Other, THE
GUARDIAN (London), Aug. 12, 1995, at 34.

178. Pistor, supra note 164, at 101.

179. Id. at 102.

180. Richard Greensted, Committee Fails to Show Leadership, FIN. NEws, Sept. 11,
2000.

181. Id.
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yet still fail to provide true leadership.”'®?

The issue thus remains, who should fulfill the international
leadership position and set global securities standards?

B. The SEC

One candidate for the lead role in establishing standardized
international securities regulation is the SEC. The SEC is a logical
choice given that its primary function is securities regulation and market
efficiency:

The SEC grew out of the stock market crash of 1929, as people felt
that speculation and fraud in the stock market led to the Great
Depression. Originally instituted as part of the New Deal in the
1930s, the Securities Exchange Act of 1934 regulates the exchange of
securities. The Act’s major provisions cover the initial securities
registration, the filing of periodic financial reports, the registration of
broker-dealers, and general disclosure and anti-fraud provisions. The
regulation of securities exchange was based on the notion that the
government should promote efficient stock markets. An efficient
stock market is deemed to be essential to the efficient allocation of
capital and other resources. SEC regulation of securities markets thus
grew out of a fear of economic collapse and showed a concern for the
most efficient allocation of resources in the market. ... Hence the
SEC spends significant resources to reduce fraud or deception in
securities transactions. From the outset, one of the SEC’s major
devices for protecting the efficiency of markets was to prevent fraud
and price manipulation. . . L

Overall, the SEC is dedicated to protecting U.S. investors and U.S.
markets, which are both significant, as discussed earlier. It does so by
“preserving market-wide transparency, fairness, and integrity.”'** As a
result, the SEC expanded tremendously, and it is no longer contained
within U.S. borders.'® “[T]he internationalization of securities markets
has encouraged the SEC to regard itself as an international policing
agency ... it would appear that internationalizing its efforts is now a
major SEC priority. Indeed, the SEC now employs a whole division

182. Id.

183. Gorra, supra note 171, at 218-19.
184, Id. at 222.

185. Id. at 224-25.
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devoted to this subject.”'®

Despite the SEC’s efforts and reputation, it is not the proper
organization for the task of harmonizing international securities
regulation, for many reasons. For example, under the Third
Restatement of the United States’ Foreign Relations Law, the SEC’s
jurisdiction should be limited to within U.S. borders. The Third
Restatement advises that “one country’s law can only compel a person
in another country to perform an Act ‘to the extent permitted by the law
of his home jurisdiction.””'®”  Although section 416 of the Third
Restatement provides the U.S.’s securities law with a long jurisdictional
reach,'®® it acknowledges jurisdiction over “conduct occurring
predominately in the [U.S.] that is related to a transaction in securities,
even if the transaction takes place outside the [U.S.].”'*¥ This “broad
reach ... has been the subject of significant criticism at home and
abroad, including being denounced as a form of legal and economic
imperialism.”'*® The fear of being brought under U.S. jurisdiction and
subjected to SEC regulation leaves many foreign-broker dealers
unwilling to do business with U.S. investors.'"’

C. ThelOSCO

A second qualified candidate for the leadership position in creating
international standards for securities regulation is the IOSCO. The birth
of the IOSCO dates back to 1947, when “nations of the Western
Hemisphere . . . organized the Inter-American Association of Securities
Commissions to provide a forum for consideration of securities
regulation matters of common interest and to assist capital formulation
in the Western Hemisphere.”'”* Despite its western origins and
headquarters in Canada, the IOSCO transformed itself into a world-
wide, international regulator.'*?

Although the organization adjusted its focus over the years, its
members'® are still committed to their purpose, stated in the

186. Id. at 225.

187. Ghoshray, supra note 140, at 451.

188. Testy, supra note 1, at 936.

189. RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW OF THE UNITED STATES §
416(1)(d) (1987).

190. Testy, supra note 1, at 932-33.

191. Gorra, supra note 171, at 214.

192. A A. Sommer, Jr., IOSCO: Its Mission and Achievement, 17 Nw. J. INT'’L L. &
Bus. 15 (1996).

193. Id. at 15-16.

194. “IOSCO has three classes of membership: regular, affiliate, and associate.
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organizations’ bylaws:'**

[1] to cooperate together to promote high standards of regulation in
order to maintain just, efficient and sound markets; [2] to exchange
information on their respective experiences in order to promote the
development of domestic markets; [3] to unite their efforts to establish
standards and an effective surveillance of international securities
transactions; [and 4] to provide mutual assistance to promote the
integrity of the markets by a rigorous application of the standards and
by effective enforcement against offenses. i

The IOSCO, however, does not always agree with other securities
regulators, such as the SEC, and occasionally fails to reach agreements
on critical issues. For example, in 1992 “[t]he gap between the [SEC]
and most other regulators appear[ed] wider than ever, following the
failure of the [IOSCQO’s] technical committee to reach an agreement” on
international capital requirements for securities firms.'”’

Regardless of periodic struggles, the IOSCO is successful in
setting international securities regulation standards. For example, in the
midst of the aforementioned 1992 dispute, the SEC chairman
acknowledged that the IOSCO “had made considerable progress on
standards for the much larger market in debt securities.”'®® In 2003, the
SEC again praised the IOSCO, this time for its Multilateral
Memorandum of Understanding Concerning Consultation and the
Exchange of Information (“IOSCO MOU”). The SEC held that “[t]he
IOSCO MOU, which is the first global information-sharing arrangement
among securities regulators; [sic] sets a new international benchmark
for cooperation critical to combating violations of securities and
derivatives laws.”'*

The SEC is not the only group or individual following the IOSCO.

Regular members are either government regulators of securities markets, or a self-regulatory
agency, such as a stock exchange, when there is no government regulator. . .. Associate
members are associations of public regulatory bodies having jurisdiction in the subdivisions
of a country when the national regulator is a member. ... [A]ffiliate members are
international organizations with a universal or regional scope. . . .” Id. at 17.

195. Id. at 16.

196. OICV-IOSCO, General Information on IOSCO, http://www.iosco.org/about/ (last
visited Dec. 30, 2005).

197. Tracy Corrigan, SEC and Regulators Deadlocked Over Capital Requirements,
FIN. TIMES (LONDON), Oct. 30, 1992.

198. Id.

199. Vanguard (Nigeria), International Organization of Securities Commission Warns
On lllegal Dealings in Capital Market, reprinted in AFRICA NEWS, Oct. 27, 2003.
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At the IOSCO’s annual conference, “large numbers of persons in the
securities industry, lawyers, and others interested in international
financial matters attend as ‘observers.”?® This “following” suggests
that the JOSCO is a regulatory body that commands the attention of
groups and individuals who hold an interest in the international
securities industry.

V. THEIOSCO: BEST SUITED FOR LEAD INTERNATIONAL REGULATOR

The IOSCO is better suited than the SEC as lead international
securities regulator for three specific reasons: its global commitment, its
independence, and its reputation. First, the IOSCO is not committed to
one specific market.”! The IOSCO’s focus is specifically international
securities trading and the global market2® In contrast, the SEC is
mostly committed to, focused on, and interested in, one place, the
U.S.*® Despite maintaining divisions which focus on international
trading, the SEC is committed to protecting U.S. investors and U.S.
markets, not global investors and global markets.?**

Second, the IOSCO lacks self-interest because it holds no
allegiance to one specific country or market.’”® As a result, the IOSCO
can exercise independence in making decisions in the best interest of the
global market. The IOSCO’s regulations have “the single goal of
facilitating cross-border access to capital by issuers.””” The SEC,
however, is a U.S. federal agency; thus, it is dependent upon and at the
mercy of the U.S. Congress.””” It conducts itself in the best interest of
U.S. markets, not global markets.?%

Finally, the IOSCO, through achievements like its IOSCO MOU,
is an attractive and respected option for countries looking to partake in a
global market®”® For example, as of October 2003, twenty-four

200. Sommer, supra note 192, at 21-22.

201. See generally Sommer, supra note 192.

202. See generally id.

203. See generally Gorra, supra note 171.

204. See generally id.; see also U.S. Securities and Exchange Commission, The
Investors Advocate: How the SEC Protects Investors and Maintains Market Integrity,
http://www.sec.gov/about/whatwedo.shtml (last visited Dec. 30, 2005) [hereinafter SEC
Protects].

20S. See generally Sommer, supra note 192,

206. See id.
207. See generally Gorra, supra note 171; see also U.S. Securities and Exchange
Commission, The Laws That Govern the Securities Industry,

http://www.sec.gov/about/laws.shtml (last visited Dec. 30, 2005).
208. See generally Gorra, supra note 171; see also SEC Protects, supra note 204.
209. Vanguard, supra note 199.
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countries had already signed onto the IOSCO MOU, with the
acknowledgment that it “truly reflects an international census(]. . . .”2"°
Furthermore, the IOSCO’s Objectives and Principles of Securities
Regulation is “recognized today by the world financial community as
international benchmarks for all markets.”?!! Whereas, the SEC is
currently in an unpopular position, from an international perspective,
because of its unilateralist approach under SOx and its deference to
Congress, as discussed earlier.

For these reasons, the IOSCO would best serve as the lead
governing body for international securities regulation.

CONCLUSION

Globalization through blossoming financial markets, more
specifically international securities trading, brings about a global
assimilation of capital markets. Although this development holds
benefits, such as increased efficiency in capital allocation and economic
stimulation, there are also drawbacks, such as a domino effect whenever
an economic disruption, in almost any form, occurs somewhere in the
global economy. In order to avoid or survive such a disruption and to
better secure investors, comity and cooperation are a must among
financial regulators and their laws. Domestic, self-interested laws and
regulators, such as the U.S.’s SOx and SEC, are unsuited for and
detrimental to globalization, regardless of the U.S’s central position
within the international securities trading market. Rather, to establish
and sustain comity and cooperation, a committed, independent, and
favorable governing body, such as IOSCO, should take a leadership
position, set uniform, international standards, and be afforded the
authority and respect to govern international securities markets.

210. 1d.

211. OICV-IOSCO, I0SCO Historical Background,
http://www.iosco.org/about/index.cfim?section=history (last visited Dec. 30, 2005).
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