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and processes, lawyers "are expected and even encouraged to exploit 
every loophole in the rules, take advantage of every one of their 
opponents' tactical mistakes or oversights, and stretch every legal or 
factual interpretation to favor their clients."54 Robert Gordon described 
this common orientation: 

Lawyers should not commit crimes or help clients to plan crimes. 
They should obey only such ethical instructions as are clearly 
expressed in rules and ignore vague standards. Finally, they should 
not tell outright lies to judges or fabricate evidence. Otherwise they 
may, and if it will serve their clients' interest must, exploit any gap, 
ambiguity, technicality, or loophole, any not-obviously-and-totally­
implausible interpretation of the law or facts. 55 

It should be emphasized that the claim here is not that all lawyers 
take such an unrestrained instrumental attitude toward legal rules all the 
time, but many lawyers do much of the time. 

This characterization is not limited to private lawyers. The U.S. 
Justice Department Office of Legal Counsel's infamous "torture 
memo"-which presented a legal analysis of the limits on interrogation 
of prisoners imposed by legal prohibitions against torture-· is a supreme 
example of lawyers exploiting "any gap, ambiguity, technicality, or 
loophole, any non-obviously-and-totally-implausible interpretation of 
the law or facts" in order to allow the greatest possible leeway for the 
U.S. interrogation of prisoners. It was an everyday lawyerly exercise in 
selective reading of the applicable body of legal rules that led to the 
desired result of identifying an extraordinarily high threshold for 
torture: "the level that would ordinarily be associated with a sufficiently 
serious physical condition or injury such as death, organ failure, or 
serious impairment of body functions-in order to constitute torture. " 56 

A great deal of pain and suffering can be inflicted before engaging in 
torture, by that legal interpretation, which is precisely what the Bush 
Administration wanted. 

The lawyers got there in a transparently simple move. The U.S. 
statute that prohibited torture described it as "severe" pain and 

54. Robert W. Gordon, The Independence of Lawyers, 68 B.U. L. REV. 1, 10 (1988). 
55. Id. at 20. 
56. Memorandum from Jay S. Bybee, Assistant Attorney General, to Alberto R. 

Gonzales, White House Counsel to the President 6 (Aug. 1, 2002), 
http://www.washingtonpost.com/wpsrv /nation/ documents/ doj interrogationmemo20020801. 
pdf (last visited Dec. 30, 2005). 
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suffering, without defining what was "severe." Office of Legal Counsel 
lawyers searched for the most stringent definition of "severe pain" they 
could find, which happened to come in an insurance-related statute that 
mentioned organ failure and death when identifying emergency medical 
conditions. 57 Hence they defined torture as involving injury that rose to 
the level of organ failure and death. The overarching orientation of these 
lawyers was not to figure out what the law was trying to prohibit­
"torture"-but rather was to produce an arguable interpretation of the 
law that would allow them to accomplish what they desired-to allow 
the application of as much pain possible in order to make prisoners talk, 
and to provide legal cover if the torture was discovered. 

When this memo came to light, on the heels of disclosure of torture 
at Abu Ghraib prison, the public outcry was intense. For the purposes 
of this article, what is most revealing was the relatively unruffled 
response of lawyers, summarized by a legal scholar who noted the 
contrast with the public shock: 

Much of the legal profession . . . met the news with a dramatically 
different take. Charles Fried, for example, defended the OLC's work, 
asserting that ' [ t ]here's nothing wrong with exploring any topic to find 
out what the legal requirements are.'. . . Eric Posner and Adrien 
Vermeule characterized the analysis as 'standard lawyerly fare, 
routine stuff.' Those lawyers who did criticize the memoranda 
concerned themselves with the deficiencies of the legal analysis .... 58 

Although the subject of torture was anything but routine, the memo was 
indeed routine stuff in the sense that every lawyer who reads it would 
find the style of argument of instrumentally manipulating the law to 
reach the end desired intimately familiar. It is what lawyers do. 

Legal rules at their core have a binding quality. It is unclear what 
the full consequences will be to a legal system which is populated by 
lawyers who ignore the binding quality of rules to, without restraint 
short of committing a crime, instrumentally manipulate legal rules and 
processes on behalf of their clients. There are indications that the U.S. 
legal profession is headed in this direction. 

57. See Robert Vischer, Legal Advice as Moral Perspective, GEO. J. LEGAL ETHICS, 

(forthcoming 2006). 
58. Id. (manuscript at 3). 
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VI. INSTRUMENTALISM AND JUDGING 

When legal education teaches students to see and utilize law 
instrumentally, and the practice of law reinforces this attitude and 
approach, it would seem inevitable that a person who has operated in 
this environment for a decade or more before ascending to the position 
of judge will be affected in ways that lead to seeing law in more 
instrumental terms. In the 1970's legal theorists began to observe that 
judges increasingly engaged in instrumental reasoning to satisfy the 
purposes behind the law, or to further social policies or purposes, or to 
achieve social or individual justice.59 In Law and Society in Transition 
(1978), Philippe Nonet and Philip Selznick argued that contemporary 
law was in the process of evolving to a higher legal stage of "responsive 
law" in which "there is a renewal of instrumentalism . . . for more 
objective public ends."60 This was an advance, they claimed, over the 
previous formalistic stage of "autonomous law" in which law was seen 
as separate from politics, and decisions were made strictly according to 
legal rules with no attention to consequences. In this new higher stage 
"the logic of legal judgment becomes closely congruent with the logic 
of moral and practical judgment. "61 

With this spread of instrumental reasoning in judicial decisions, in 
everyday cases as well as in constitutional cases, judges were 
increasingly required to straddle two contrary thrusts: judges are asked 
to apply rules and to reason instrumentally to achieve policies and 
purposes, and just outcomes. Roberto Unger articulated the stark 
difference between these approaches: 

One way is to establish rules to govern general categories of acts and 
persons, and then to decide particular disputes among persons on the 
basis of the established rules. This is legal justice. The other way is 
to determine goals and then, quite independently of rules, to decide 
particular cases by a judgment of what decision is most likely to 
contribute to the predetermined goals, a judgment of instrumental 
rationality. This is substantive justice.62 

59. See ROBERTO MANGABEIRA UNGER, KNOWLEDGE AND POLITICS (1975); P.S. 
ATIYAH, FROM PRINCIPLE TO PRAGMATISM: CHANGES IN THE FUNCTION OF THE JUDICIAL 
PROCESS AND THE LAW ( 1978). 

60. PHILLIPPE NONET & PHILIP SELZNICK, LAW AND SOCIETY IN TRANSITION: TOWARD 
RESPONSIVE LAW 15 (1978). 

61. Id. at 89. 
62. UNGER, supra note 59, at 89. 
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Modern judges, Nonet, Selznick, and Unger suggested, were asked to 
engage in both modes of analysis, which they oscillated between. 63 

Note that a built in tension exists between strict rule application 
and instrumental reasoning toward ends. Judges are charged with the 
task of applying legal rules, which involves coming to whatever 
conclusion is indicated by the body of rules. Achieving ends (satisfying 
policies, purposes, or individual or social justice), in contrast, is focused 
on coming to a particular outcome, regardless of what the rules require. 
What is a judge to do when the applicable legal rules point toward a 
different end, to an end contrary to the correct policy or purpose or to 
individual or social justice? A system committed to the rule of law 
would nonetheless insist that the judge come to the outcome required by 
the law. This respects the binding quality of rules. A system committed 
to an instrumental view of law, however, would have the judge ignore 
or manipulate the legal rules and come to the designated outcome, 
notwithstanding the dictates of the legal rules. Judges who do this will 
thus disregard the binding quality of legal rules. Moreover, matters are 
even more complicated and variable owing to the fact that every 
situation is unique. When the same policies, purposes, or sense of 
justice are asked to be satisfied under contrasting circumstances, the 
result will be a great variation in the application (or non-application) 
and interpretation of the same body of rules. That is what follows when 
achieving designated ends matter more than consistently applying legal 
rules. For the above reasons, the predictability, certainty, and equality 
of application of law will suffer. The rule of law will suffer. 

This aforementioned infusion of instrumental reasoning relates to 
the achievement of agreed upon social policies, purposes, or notions of 
justice. A different though connected (and sometimes 
indistinguishable) way in which instrumentalism detracts from the rule 
of law in the context of judicial reasoning relates instead to instrumental 
reasoning in connection with the personal values and goals of judges. 
Owing to the influence of the Realists, the belief that judges' decisions 
are based upon ideologically preferred outcomes has grown in strength. 
Behaviorist political scientists have long claimed that judges are 
"politicians in black robes." By the Realist account, this operates as a 
subconscious process on the part of judges, who inevitably perceive the 
law through an ideologically colored lens. But it can also be conscious: 
when necessary, in the same way that a lawyer manipulates legal rules 
instrumentally to serve the interests of clients, legal rules can be twisted 

63. NONET & SELZNICK, supra note 60, at 15; see ROBERTO MANGABEIRA UNGER, LAW 
IN MODERN SOCIETY: TOWARD A CRITICISM OF SOCIAL THEORY 195 (1976). 
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by judges to arrive at outcomes they desire. "The 'law' . .. becomes 
mere instruments or barriers that judges must utilize strategically to 
advance their a priori political objectives."64 

Viewing the law through the prism of one's personal beliefs is 
perhaps unavoidable, though to correct for this judges can attempt to 
scrutinize the influence their prejudices and views have on their 
decisions. What is not inevitable is that a judge would cross over from 
abiding by the binding quality of law, sincerely trying to figure out what 
the law requires (however unclear), to instrumentally manipulating the 
legal rules to reach a personally desired end, much as a lawyer does in 
service of a client. This traverses the fundamental divide between 
judges coming to the outcome determined by the law, versus judges 
coming to the outcome they personally prefer. The key factor in 
separating the two is the attitude and commitment of judges to live up to 
their obligation to follow the law. 

The critical question is whether the pervasive spread of 
consummately instrumental views of law within the legal culture will 
have the effect of encouraging more judges more often to cross over 
from the first orientation to the second. Then more of their decisions 
will be based upon what they personally prefer, rather than upon what 
law requires. This would no longer be a system in which the legal rules 
have a binding effect on judges. It would no longer be a system of the 
rule of law, but instead the rule of the individuals who happen to be the 
judges. 

VII. CONSTITUTIONALISM AND THE RULE OF LAW 

Two separate arguments have been pressed about how an 
instrumental view of law detracts from the rule of law. The first 
argument, at the systemic level, was that seeing law as an instrument, an 
empty vessel to be filled in and applied to satisfy whatever end is 
desired, is inconsistent with the classical understanding of the rule of 
law that there are limits on the government: that even when exercising 
its power to make law, there were certain things the government could 
not do. The second argument was that lawyers manipulate legal rules 
and process to instrumentally achieve the ends of their clients, and, 
more to the point, that judges have begun to reason more instrumentally 
in their legal decisions to arrive at particular outcomes. Instrumental 
treatment of rules in these respects are detrimental to the binding quality 

64. Cornell W. Clayton, The Supply and Demand Sides of Judicial Policy-Making (Or, 
Why Be So Positive About the Judicialization of Politics?), 65 LAW & CONTEMP. PROBS. 69, 
83 (2002). 
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of law and contrary to the formal rule of law. 
Constitutional analysis involves an intersection of these two 

arguments. Constitutional provisions-for example, clauses 
enumerating governmental powers, or the bill of rights-specify what 
the government has the power to do and specify what it cannot do. In 
this sense, the U.S. Constitution represents the modem functional 
equivalent of former non-instrumental views of law. Both control and 
set limits on ordinary legislation (although the difference remains that 
the Constitution is an enactment of positive law that can be changed, 
whereas non-instrumental law was, in theory at least, beyond the will of 
the lawmakers). 

Thus the U.S. Constitution is a higher form of law that it imposes 
content-based limitations on the government equivalent to the 
substantive rule of law. Instrumental thinking about law has penetrated 
so deeply and thoroughly, however, that it has come to dominate the 
analysis of substantive constitutional limits, as constitutional scholar 
Steven D. Smith observed: 

In its most visible aspect, constitutional law presents reason in 
instrumentalist or "means-end" terms. Scholars have pointed out that 
most of the doctrinal formulas articulated by the Court, whether under 
the First Amendment or the Fourteenth or the commerce clause, are 
presented in essentially the same monotonously instrumentalist terms. 
So laws are viewed as means to social ends, and a law's 
constitutionality is said to depend on how important the law's ends are 
and how effective and necessary the law is as a means to achieving 
those ends.65 

Even in the context of constitutional limits, therefore, law has been 
largely emptied of any substantive values of its own. 66 

Yet another infusion of instrumental reasoning follows from an 
increasingly common form of constitutional analysis applied by the 
Supreme Court. In a number of important subject matters, the Supreme 
Court renders decisions using a "balancing approach" that weighs the 
various interests at stake. Balancing is nothing like rule application that 

65. Steven D. Smith, The Academy, the Court, and the Culture of Rationalism, in THAT 
EMINENT TRIBUNAL: JUDICIAL SUPREMACY AND THE CONSTITUTION 105 (Christopher Wolfe, 
ed. 2004) (citing Robert F. Nagel, Rationalism in Constitutional Law, 4 CONST. COMMENT. 
9, 9-12 (1987) (citation omitted). 

66. See ALBERT w. ALSCHULER, LAW WITHOUT VALUES: THE LIFE, WORK, AND 
LEGACY OF JUSTICE HOLMES (2000). 
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has traditionally been the task of judges. Balancing involves case-by­
case decisions that invite, or create a great deal of leeway for, 
instrumental reasoning to support the outcomes personally supported by 
the Justices.67 

As this suggests, all of the implications of the second argument, 
about the increased instrumental reasoning of judges, apply full force to 
constitutional analysis. The instrumentalism that has come to be a 
routine part of judicial decision making similarly infects interpretations 
of the Constitution. Thus the problems that plague the formal rule of 
law also plague judicial interpretations of constitutional provisions. 

VIII. POLITICIZATION OF THE LAW 

A powerful logic and momentum are at work here, which can be 
seen when the above trends are taken to an extreme and linked together. 
Owing to the indeterminacy of language and general rules, and to the 
fact that every situation that arises is unique, legal rules and 
constitutional provisions and principles are inevitably susceptible to 
different interpretations. This is especially so in a deeply divided 
society where people see rules, principles and standards in different 
ways. Judges reason more instrumentally in cases because they are 
called upon to do so by a greater tendency toward achieving ends 
(policies, purposes, individual and substantive justice), and, separately, 
because more judges more of the time appear to be willing to disregard 
the binding quality of law to instrumentally manipulate the applicable 
rules to lead to the outcomes they personally desire. The effect of these 
developments is that legal decisions will be increasingly infused with 
political disputes, will increasingly be based upon political judgments, 
and will increasingly be determined according to the political 
predispositions of the judges. As a consequence of judges making what 
appear to be political rather than legal decisions, political fights will 
increasingly break out over who will become judges. Thereafter the 
judiciary will become politicized and sharply divided along political 
lines. 

If all of this were to come to pass, the breakdown of the rule of law 
would not be far behind. Fortunately, the U.S. legal system has not 
traveled as far as this scenario, although the Supreme Court is not far 
from it. Political fights over judicial appointments are now 
commonplace at both state and federal levels, but it cannot yet be said 

67. See Christopher Wolfe, The Rehnquist Court and 'Conservative Judicial Activism,' 
in THAT EMINENT TRIBUNAL: JUDICIAL SUPREMACY AND THE CONSTITUTION 200-01 
(Christopher Wolfe ed., 2004). 
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that the judiciary as a whole is sharply divided along political lines and 
it cannot be said that decisions are more political than legal. Current 
events and attitudes reflect enough of this scenario, however, to suggest 
that it must be taken seriously. 

CONCLUSION 

An instrumental understanding of law does not inevitably 
undermine the rule of law. The most important ingredient for the rule 
of law to function is that lawyers and judges, in particular, must be 
imbued with the belief that at their core legal rules have a binding 
component. If the entire legal culture develops the sense that legal rules 
and processes are merely instruments to be manipulated to further 
whatever ends are desired, the rule of law will be hard pressed to 
survive. 

The broader message of this article is that the continued existence 
of the rule of law is always a contingent matter: societies and cultures 
are constantly changing in unplanned and uncontrolled ways, often with 
unforeseen implications and consequences. The fact that we enjoy the 
benefits of a rule of law system today provides no assurance that it will 
be here tomorrow. 
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