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York bank to cancel the transfer.”” On approximately June 27, 1999,
Jane Lee was detained by the Beijing Police and questioned about the
funds that she claimed she had received no notice from the bank of their
being deposited.’® The Beijing Police then allegedly required her to
withdraw the funds and immediately confiscated the funds from her.®

The parties did not dispute that under the Foreign Sovereign
Immunities Act (FSIA) the BOC was an “instrumentality” of the
Chinese government and therefore a “foreign State” under the FSIA %
In order for the Court to have jurisdiction over the BOC, one of the
exceptions to the immunities foreign States and instrumentalities
normally enjoy from suit in the United States must apply.®* The Court
determined that only the “commercial activity” exception of the FSIA
could possibly apply.®* That exception states that immunity is not
available in any case

in which the action is based upon a commercial activity
carried on in the United States by the foreign State; or upon
an act performed in the United States in connection with a
commercial activity of the foreign state elsewhere; or upon
an act outside the territory of the United States in connection
with a commercial activity of the foreign state elsewhere and
that act causes a direct effect in the United States.*

In order for the first or second commercial activity exception to
apply, the “claims being litigated must be ‘based upon’ the activities
within the United States—i.e., the United States commercial activities
must comprise ‘those elements of a claim that, if proven, would entitle a
plaintiff to relief under his theory of the case.”””®® The Court added that
“the Second Circuit imposes a requirement in lawsuits brought under
the first clause of the commercial activity exception that there be a
significant nexus between the United States commercial activities and
the plaintiff’s cause of action.”®’ Although the BOC engages in a

79. Human Rights in China, 2003 U.S. Dist. LEXIS 16436, at 8.

80. Id. at 9.

81. Id.

82. Id. at 12-13.

83. Id. at 13.

84. Human Rights in China, 2003 U.S. Dist. LEXIS 16436, at 13.

85. Id. at 13-14 (quoting 28 U.S.C. §1605(a)(2)).

86. Id. at 15 (quoting Saudi Arabia v. Nelson, 507 U.S. 349, 357 (1993)(internal
quotation marks omitted).

87. Id. at 15.
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significant amount of commercial activity in the United States, the
Court found that those generalized banking activities are insufficient to
satisfy either the first or second clauses of the commercial activity
exception because the SWIFT messages sent from the BOC to HRIC’s
New York bank “were not acts carried on or performed ‘in the United
States’. . .[tlhey were acts performed in China, and that cannot be
altered by the fact that they were sent to a party within the United
States.”®®

The Court then examined whether the third clause of the
commercial activity exception applied. It determined that it had
insufficient information regarding whether there had been a “direct
effect in the United States” within the meaning of the FSIA.® The
Court discussed Republic of Argentina v. Weltover® which it
characterized as “[t]he leading case on the direct effect requirement.”"
According to Weltover, “an effect is ‘direct’ under Section 1605(a)(2)
‘if it follows as an immediate consequence of the defendant’s
activity.””

The Court addressed HRIC’s claim that the BOC failed to rescind
the wire transfer and return the funds separately from the allegation that
the BOC colluded with Beijing Police to confiscate the money. With
respect to the failure to rescind the wire transfer, the Court stated that
“if HRIC could establish that, at the time the [BOC] learned of [HRIC’s
bank’s] request to reverse the wire transfer, it had not deposited the
money in Jane Lee’s account and could have reversed the transaction,
then it would follow that the Bank’s decision not to do so had a direct
effect on HRIC.” Although the BOC had provided some evidence that
the funds had already been deposited into Jane Lee’s account before
HRIC sought to cancel the transaction and claimed that banking
regulations would not require the rescission of a wire transfer once
funds were deposited, the Court found that additional factual
information was required on this issue. Therefore, the Court denied
BOC’s motion to dismiss these claims against it, but noted that BOC
could94renew this argument after discovery was conducted on this
issue.

88. Human Rights in China, 2003 U.S. Dist. LEXIS 16436, at 16.
89. See id. at 21.

90. Republic of Argentina v. Weltover, 504 U.S. 607 (1992).

91. Human Rights in China, 2003 U.S. Dist. LEXIS 16436, at 18.
92. Id. (quoting Weltover, 504 U.S. at 618).

93. Id. at 19.

94. Id. at 20.
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With respect to the claim that BOC colluded with Beijing Police so
that Police could confiscate the funds, the Court held that the FSIA
prevented it from exercising jurisdiction over that claim because the
alleged acts did not occur in the United States, but rather occurred in
China, and did not have a direct effect in the United States.” With
regard to this issue, the Court also noted that the actions of the Beijing
Police were intervening events and that if the BOC communicated with
the Beijing Police on this issue, its actions were political rather than
commercial.*®

IV. LACK OF JURISDICTION OVER FOREIGN DEFENDANTS

A. In re Ski Train Fire in Kaprun, Austria®’

Court granted motion to dismiss for lack of personal jurisdiction of
Defendant Gletscherbahnen Kaprun AG (GBK). Plaintiffs, the parents,
spouses and grandparents of eight Americans who died in a November
2000 ski train fire in Kaprun, Austria, claimed that the Court had
personal jurisdiction over GBK based on GBK’s website advertising,
promotional activities and spoliation of evidence.”® The Court noted
that in order to exercise personal jurisdiction over a defendant, the
plaintiff must show that the defendant is subject to personal jurisdiction
under the forum State’s laws and that the exercise of such jurisdiction
comports with due process.” The Court determined New York was the
forum State and therefore examined whether it had jurisdiction under
Sections 301 and 302(a) of New York Civil Procedure. It found that it
did not have general jurisdiction under Section 301 because GBK’s
alleged marketing activities were not sufficient to constitute “doing
business” in New York.'®

The Court stated that GBK’s alleged advertising abroad, even if it
constituted contacts with the United States, was insufficient to allow the
exercise of jurisdiction by New York courts over GBK. The Court also
found that allegations that GBK offered discount promotions to military
bases and businesses in New York was not sufficient to constitute
“doing business” in New York. Finally, the Court held that “a

95. Human Rights in China, 2003 U.S. Dist. LEXIS 16436, at 21-22.

96. Id. at 22-23.

97. In re Ski Train Fire in Kaprun, Aus., 2003 U.S. Dist. LEXIS 22139, at 4 (S.D.N.Y.
Dec. 9, 2003).

98. Id. at11.

99. Id.

100. Id. at 15.
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defendant’s website alone cannot form the basis for general jurisdiction
in New York because ‘the fact that a foreign corporation has a website
accessible in New York is insufficient to confer jurisdiction under
CPLR § 301.”'"

The Court then examined whether jurisdiction was proper under
Section 302(a)(1), New York’s long-arm statute which allows a court to
exercise jurisdiction over a nondomiciliary if “the nondomiciliary
transacts business within the state, [and] the claim against the
nondomiciliary arises out of that business activity.”'°> The Court then
examined whether GBK’s website activity and other marketing
activities allowed the exercise of jurisdiction under the long-arm statute.
It concluded that they did not. The Court stated that while “interactive”
websites generally support a finding of personal jurisdiction, Plaintiffs
had failed to allege a substantial relationship between the website and
their claims. That is, there was no allegation that the website was
visited by the victims of the ski train fire or that they had used the
website to make their November 2000 reservations.

With respect to GBK’s other marketing activities, such as
marketing to English-speaking people and discounts for U.S. military
personnel, the Court found that they were also insufficient to confer
long-arm jurisdiction under 302(a)(1) because Plaintiffs did not allege
that these activities “rose to the level of GBK’s ‘transacting business’ in
New York either in terms of frequency or revenue and a connection
between the victims of the ski train fire and the discounts.”’®® Finally,
the Court rejected Plaintiffs’ argument that GBK’s European marketing
activities were sufficient for the basis of personal jurisdiction because
contacts with U.S. military bases abroad, even assuming arguendo that
they constituted contacts with U.S. territory were nevertheless not
contacts with New York.

The Court then examined whether personal jurisdiction existed
under Section 302(a)(3) which allows personal jurisdiction to

be asserted over a non-domiciliary if the non-domiciliary
‘commits a tortuous act without the state’ injuring a person
within New York, and either (i) ‘regularly does or solicits
business, or engages in any other persistent course of
conduct,” or (ii) derives substantial revenue from interstate

101. In re Ski Train Fire, 2003 U.S. Dist. LEXIS 22139, at 15.
102. Id. at 16.
103. Id. at 21-22.
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commerce and expects or reasonably should expect the
tortuous act to have consequences in the state.'™

The Court stated that exercise of jurisdiction under this provision
required the court to apply a “situs-of-injury test” to determine whether
the original event which caused the injury was in New York. According
to the Court, the original event from which the case arises was GBK’s
tortuous acts relating to the ski train fire in Kaprun, Austria, not injury
to a person within New York.'” Finally, the Court rejected Plaintiffs’
argument that because the Court ordered GBK to preserve evidence and
allegedly destroyed that evidence (that is, GBK’s alleged spoliation of
evidence), the Court now had jurisdiction over GBK. The Court noted
that its “orders to preserve evidence explicitly preserved GBK’s right to
challenge the underlying action on the basis of personal jurisdiction.”'%

V. EXTRADITION

A. In re Extradition of Muhamed Sacirbegovi¢'”’

In the matter of the Extradition of Muhamed Sacirbegovic, the
Court denied the application of Muhamed Sacirbegovic, a/k/a/
“Muhamed Sacirbey” (Sacirbey), a naturalized U.S. citizen, to be
released on bail pending a hearing on the Federation of Bosnia and
Herzegovina’s (BiH) formal request for his extradition. BiH requested
Sacirbey’s extradition pursuant to its Mutual Extradition Treaty with the
United States (“Treaty”) because “Sacirbey has been charged in BiH
with the crime of abuse of position or powers in violation of Article
358, Paragraph 3, of the BiH Criminal Code.”'®® These charges
stemmed from allegations that Sacirbey had withdrawn funds from the
BiH’s Permanent Mission to the United Nations and General Consulate
and from an account belonging to the Republic of Bosnia and
Herzegovina Investment Fund Ministry and transferred them into his
private bank accounts.'” Subsequently, Sacirbey was arrested pursuant
to a Complaint for Arrest with a View Toward Extradition, and
detained.

Sacirbey applied for bail pending his extradition hearing. As an

104. In re Ski Train Fire, 2003 U.S. Dist. LEXIS 22139, at 26.

105. Id. at 27.

106. Id. at 29.

107. In re Extradition of Muhamed Sacirbegovi¢, 280 F. Supp. 2d 81 (S.D.N.Y. 2003).
108. Id. at 82.

109. Id.
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initial matter, the Court noted that “bail applications in extradition cases
are typically denied in the absence of ‘special circumstances’ [because]
if the accused were to be released on bond and thereafter absconded, the
mere surrender of a quantity of cash or other property ‘would hardly
meet the international demand’ and could cause the United States
government ‘serious embarrassment.””''® The Court then considered
Sacirbey’s argument that his request for bail should be granted because
he does not need to show “special circumstances” for three reasons: (1)
the BiH has not formally charged him with any crime; (2) he is a U.S.
citizen; and (3) the criminal acts alleged by BiH occurred in the United
States.''' The Court rejected all three claims. -

With respect to the claim that he has not been formally charged in
BiH, the Court cited to Borodin v. Ashcroft,''? in which the court stated
that “the ‘charge’ requirement is satisfied bgf a requesting nation’s intent
to prosecute as evidenced by he record.”’”® The Court then found that
there was sufficient information in the BiH’s request for extradition to
suggest an intent to prosecute Sacirbey, thereby satisfying the charge
requirement. The Court also rejected Sacirbey’s position that because
he was a U.S. citizen and the Treaty did not compel the extradition of
American citizens, there was no “overriding national interest” regarding
his extradition and his constitutional individual liberty interests should
therefore prevail in this matter.'’* The Court noted that the Secretary of
State has the discretion to extradite a U.S. citizen. As such, “[t]he fact
that the United States is not compelled to extradite Sacirbey therefore
does not constitute a basis for ignoring the presumption that an accused
whose extradition is sought will not be granted bail in the absence of
‘special circumstances.””’’> Indeed, the Court stated that “there
consequently is a presumption against bail for someone whose
extradition has been formally sought.”!!®

The Court then rejected Sacirbey’s claims that the Court lacked
jurisdiction to order his extradition because the alleged crimes were
committed in the United States rather than in BiH and he was not a
“fugitive” within the meaning of the Treaty. The Treaty provides for
the extradition of persons “who, having been charged with or convicted

110. In re Extradition of Muhamed Sacirbegovi¢, 280 F.Supp.2d, at 83.

111. Id

112. Borodin v. Ashcroft, 136 F. Supp. 2d 125, 129 (E.D.N.Y. 2001).

113. In re Extradition of Muhamed Sacirbegovi¢, 280 F.Supp.2d, at 84 (internal
quotation marks omitted).

114. Id.

115. Id. at 85.

116. Id. at 83.
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of any of the crimes and offenses specified in the following article,
committed within the jurisdiction of one of the high contracting parties,
shall seek asylum or be found within the territories of the other. .. """’
The Court stated that the use of the phrase “committed within the
jurisdiction” must be construed in a manner to support BiH’s request,
and therefore meant subject to the legal authority of BiH to hear and
decide a case as proposed by the U.S. government rather than
Sacirbey’s claim that it meant the crime was committed in BiH.''®
Finally, with respect to Sacirbey’s “fugitive” claim, the Court noted that
the Treaty applied to the “fugitive or person so charged” and therefore
jurisdiction was not dependent on Sacirbey being a “fugitive.”''® The
Court then noted that, in any event, “fugitive” in American extradition
treaties is “usually construed to regard fugitive as one who is charged
with having committed a crime punishable under the laws of the
demanding State, but who is not to be found in that territory after
allegedly committing the crime.”'*

Having thus disposed of Sacirbey’s arguments that its request for
bail should be granted because he was not required to show “special
circumstances,” the Court then considered and rejected Sacirbey’s
arguments that under the “special circumstances” standard the Court
should grant bail. The Court found that Sacirbey’s alleged “special
circumstances” of (1) eligibility for bail in BiH; (2) BiH’s political
situation; (3) likelihood of prevailing at the extradition hearing; and (4)
alleged lack of flight risk, did not constitute “special circumstances”
such that he should be released from custody pending the extradition
hearing. With respect to being eligible for bail in BiH, the Court stated
that “there is no basis for Sacirbey’s suggestion that the mere possibility
of bail in the requesting nation constitutes a special circumstance.”"!
The Court then rejected Sacirbey’s claim that the political situation in
BiH was fractious and he would be recognized, and stated, “There does
not appear to be any Second Circuit case law suggesting that persons
charged with alleged political offenses are entitled to special
consideration by being granted bail pending an extradition hearing,” and
that in any event, there was no information on the record that Sacirbey

117. In re Extradition of Muhamed Sacirbegovié, 280 F.Supp.2d, at 85 (quoted in
Treaty, Art. 1) (internal quotation marks omitted).

118. Id.

119. Id.

120. Id. at 86 (quoting United States v. Marasco, 275 F. Supp. 492, 496 (S.D.N.Y.
1967) (internal quotation marks omitted).

121. Id. at 87.
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was not an “ordinary potential extraditee.”'?

With respect to Sacirbey’s likelihood of success on the merits
argument, the Court rejected, as meritless, Sacirbey’s argument that the
extradition request would fail because the Treaty covered persons who
committed crimes in BiH (and he did not). The Court also found that
Sacirbey’s second likelihood of success on the merits claim, that the
evidence submitted in support of the extradition request was insufficient
on its face, would be unsupported and in any event would be addressed
at the extradition hearing.'” The Court then found that even if Sacirbey
was not a flight risk, this was not a “special circumstance.” Finally, the
Court considered whether the factors combined rose to the level of a
“special circumstance,” and determined that Sacirbey’s “special
circumstances” showing was insufficient to justify bail.!**

122. In re Extradition of Muhamed Sacirbegovié, 280 F.Supp.2d, at 88.
123. Id.
124. Id.
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