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BARGAINING POWER AND STRATEGY. IN THE
'FOREIGN INVESTMENT PROCESS: A CURRENT
. ANDEAN CODE ANALYSIS :

Frederick M. -Abl__m_t._t* 3
I INTRODUCTION

Significant changes in the global economic balance of power
have taken place during the last several years. Japan and the West-
" ern European nations have made substantial progress in achieving -

technological equality with the United States,! and many develop- .

ing countries have taken or are now taking steps to improve their..
bargaining position relative to the developed countries.?

In addition, the past few decades have produced an enormous
growth in the amount of direct equity investment made by compa-.
nies in countries other than their home country.? In order to main-

~tain control over their domestic economies, developing country gov-
ernments have come to rely on foreign investiment laws, tariffs, quo--
tas, and other means of regulating foreign economic influence,

“In 1970, the countries of the Andean Common Market (the
‘Andean Pact or ANCOM),* adopted uniform foreign investment

* AB. University of California at Berkeley, 1.D. candidate at ¥Yale Law Schoul; Office -
of the General Counsel, Overseas Private Investmenti Corporation, 1975,
. Fora discussion of the Japanese and Evropean challenge to U.5. hegemnny see Bymer
& Rowthor,n. Multinational Corporations and International Oligopoly: The Non-American
Challenge, in THE InTernaTioNAL Corporation 57 {C. Kindleberger ed. 1970).
2. The success of the OPEC cartel has given new impetus to the demands of primary

product-produsing developing countries for the establishment of collsctive and stable pricing =

arrangemenis. See Charter of Economic Rights and Duties of States, 3.A. Res. 3281, 29 U. I\ g
GAOR Supp. 31, at.50, U.N. Doc. Af9946 {1974). :

3. The great majority of sitch investment has been undertaken b} !.he so-called “multing-
tional," “transnational,” or "international enterprises.” The transnational enterprise, though
difficult-to define precisely, can be generslly characterized as a parent corporation which

maintains 8 substantial amount of equity interest and/or control over a “large cluster of -

corporations of various nationalities." See B. VERNON, SOvEREIGNTY AT Bay: THE MuLTiNa-
TioNaL Sereal oF U.S. EnTERPRISES 4-18 (1971) {hereinafter cited as VExnon, SOvEREIGNTY],
As of 1967, U1.B. parent corporations were sstimated to be managing about $110 bithion of
overseas assets through their positions of control. fd, st 18,

- 4, Foreign investment laws are now in force or under consideration in nearly every
country in the world, For the investing conditions.in a given ceumr}' see IN\'Z%L{N{A Lag k-i\bil\li.»,
Anp TraoiNG CoNDITIONS ABROAD (updated monthly).

5. The Andean Common Market is made up of six nations on the western side of Luun
America: Bolivia, Chile, Colombia, Ecuador, Pern, and Venezuela, The {egal instrument of .
its establishment is the Agreement on Andean Subregions Integration, commonly known as
the Treaty of Cartegena, adopied in Colombia in 1969. For text of the Treaty in English see
B InTL Lecar Mat'es 910 (1969). For a description and discussion of the Treaty provisions,
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regulations. The Andean Foreign Investment Code, as Decision 24
of the Andean Commission® is called, regulates both the treatment.
of foreign capital entering or within ANCOM, and related agree-
ments on. the transfer of technology, patents, licenses, and royal-.
ties.” The member countries of ANCOM were required by Decision -
24 to implement this Code as domestic legislation following its. -
adoption by the Andean Commission.*- _
The governments of the ANCOM members were motivated by -
both commen and individual interests when they adopted the An--
dean Code. Among these were the desire to achieve a reduction in
foreign economic influence,! and to be able to plan more efficiently
a regional industrial structure.' This was to. be done in a way which

inctuding & complete bibliography of articles concerning them see Riesenfeld, Legal Systems
of Regional Economic Integration, 22 Av. . Come. L. 415, 438-43 (1974). The Andean Com-.
‘oon Market is often referred to 8s a “subregional commron market,” since it exists within
the farger framework of the Latin American ¥ree Trade Area (LAFTA), composed of eleven
Latin American nations. LAFTA wasg established in 196% by the Treaty of Montevideo. Treaty
Establishing a Free Trade Area and Instituting the Latin American Free Trade Association
{Montevideo Treaty), Feb, 18, 1960, 30 UN, ECOSOC Supp. 4, at 32, U.N., Doe. B/3333,
E/UN12/AC 45/13/Rev.1 (1960); INTER-AMERICAN INSTITUTE OF INTERNATIONAL LEGAL STUMES,
InsTrROUMENTS Reratinvg 70 THE Ecoxoamic INTEGRATION oF LatTiy AnEmica 207 {1968}, As its

name implies, the purpose of the organization is to establish a free trade zone BEONE the -

member nations. For a discussion of LAFTA see Riesenfeld at 431-38.

8. The Cominission is the Supreme Orpan of the Treaty of Cartegena and is instructed
per Chapter I, section A, of the Treaty (o “empress its wili” in the form of “Decisions.” The .
Andean Foreign Investment Code is one in a series of such Decisions relating 1o ANCOM, -
For the most recent text of Decision 24 {as smended by Decision 37 of June 24 1971‘ and
Deusmn 37-A of July 17, 1871), see 11 InTL LEGAL Mar'ss 126 (1072).

. Decision 24 was promulgated by the Commission pursuant to Articles 26 angd 27 of -
Lhe 'Trealy ol Cartegena, Article 27 provides, Inter alin, for “'a common system for treatment
-of foreign capital and likewise, systems for trademarks, patents, licenses, and royalties.” 8 -
Ivr'y Lecal Mat'Ls 910, 917 (1968).

B. All Decisions of the Commission require subsequent internsl ratificstion by the mem-
ber vountries. The problems surrounding internal lmplemmtatwn of the Code are discussed.
in-Section I of the text.

9, This desire is reflected in the Introduction of ihe Code which reads:

" Common standards musl contempiate mechanisms and procedures which are
“sufficiently efficient 1o meke possible 2 growing participation of national capital in
_existing or future foreign enterprises in the Member Countries, in such & way as to.

- Jead wo the organization of mixed enterprises in which national capital has the major--
© ity interest and in which national interests will have the capacity to pammpate in’
determining fashion in the basic decisions of wch CHImpPRRies, - )

3 I LEcas Matius 126-27 (18721,

‘10, Among the goals of ANCOM is 10 rationally allocate mduama} responsibifity among -
the member countries through the “sectoria! programs of industriel development” (SPID}
calied for in Chapter 4 of the Treaty of Cartegens. The first such program has now been
established for the metalworking industry, and s similar program for the peirochemicals
industry has just been vompleted. See Furnish & Atkin, The Andean Group's Program for:

https://surface.syr.edu/jilc/vol3/iss2/3
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‘would give no individual member country a significant economic
-advantage over the others.! '

Since the adoption of the Andean Foreign Investment Code, -
there have been important changes in.the political and economic -
situations of the member countries (for example, the quadrupling
of oil prices which has made Venezuela a new economic power in the -
Western Hemisphere), and there have been several important devel-
-opments in the Code’s local implementation. This Article is de-’
-signed to apprise the practitioner concerned with Latin America of
progress in the 1mplementatxon of the Andean Code and related
regulations in the six ANCOM countries, and to discuss implica-
tions for the investment lawyer. It examines the progress of the-
Andean Pact’s efforts in the field of foreign investment regulation
in terms.of bargaining theories previously used solely by economists,
political scientists, and military strategists, but which have recently -
begun to receive attention from international lawyvers.” It is the
premise of this Article that both international lawyers and govern--
ment officials should begin to see the forces which influence the -
foreign investment process in a general theoretical framework in
order to fully understand and perhaps better control these forces.

II. BARGAINING THEORY AND FOREIGN DIRECT INVEST-
MENTIN DEVELOPING COUNTRIES: ADYNAMIC PROCESS

‘A The C‘hangmg Economie Power Retatmnsth
1. __As Derinep BY EcoNoMisTs

~ Bargaining theory is an analytical framework developed to de-
scribe the process of continuous negotiation which characterizes the
-relat;onship between foreign direct investors and host governments
in developing countries. The bargaining theory discussed by inter-
national economists such as Raymond Vernen® and Charles Kindle-

Industrist Development of the Metalworking Sector: Integration with Due and Deliberate -
SPID, T Lawves ofF t4E AMERICAS 28 (1875} Ancom Approves Petrochemical Program; Aute:
Alfocations Set, Busingss Lariv America, Sept, 17, 1975, at 297, -

11. The vbvicus intention of the drafters was to insure that no single member country
would be tempted to offer investment lerms more lenient than g certain minimum slandard
so that competition for foreign investment could pot ensie.

12, For a diseussion of the possible use of bargaining theory to anticipate expropriation
see generally Anaconde Company and Chile Copper Company—~Ouverseas Private Investment.
Corperation: Arbitration of Dispute In le‘vmg LS. Investment Guaranty Progrom, 14 l'ﬂ L
Lecal Mar'ts 1250 {1975).

18. See generally VEnnon, Sovergionty, supra note 8, at 26-132; Vernen, Restrictive
Business Fractives: The Operations of Multinotionul United States enterprises in Deleloping
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berger" emphasizes the relative economic power at the disposal of -
participants. As the economic power relationship between a foreign.
direct investor and a host country government changes, the invest-

ment conditions which the investor must accept also change. This

relative economic power, reflected in bargaining strength, depends .
on a variety ot factors, which are discussed below. :

2. Facrors wHicH [DETERMINE THE Banuammc POWER OF THE. .
Fonemw DIREC’I‘ Mmmn

. -Economic Resources

The great -majorit_y of foreign direct investments in both devel-.
oped and developing countries are undertaken by multinational or
ftransnational enterprises (TINE's). There are four major economic:
resources which are generally atiributed to TNE’s. These resources.
are investment capital or access to capital,’ technology,"” manage-
rial expertise,” and international markets.” The relative economic

‘Countries: their role in trade and development, UN. Boc. TD/B/399 (1972) [hereinafter cited.
as Yernon, Bestrictive Practices].

14. See generally C. KINDLEBERGER, AMERITAN BUSINERS ARROAD 1-45 (1068} [hersinafter -
cued as Kixprepercer, BusiNgss).

15, In developing countries, private investment capitalisa cntmai rescurce, TNE's can -
finance an investment project in developing vouniries either by using their ewn fnsncial.-
reserves of by borrowing from fAnancial institutiops, In terms of borrowing capahility, the
I'NE has the advantage over the loval entreprencurs in developing countries of better credit
standing based on the TNE's proven performance and substantial equity holdings. Public-
international lending institutions, such as the Inter-American Development Bank, make
lvans almaost exclusively for developmental projects.such as water companies.and other mfzss~ ’
tructure industries, instead of to privaie induestrisl projects.

16, Technological capabilities are perhaps the most important single asset of _t_.he-TNEL )
“The Andesn Pact is {ocuzing much of its attention on aequiring technological resources. U.B.
besed TNE’, and to 5 lesser extent those of Japan and Western Europe, ead the world in -
technological innovation, At the high end of the technology spectrum sre the advanced
computer and semi-conductor industries in which the UL8. position.is very strong. Technology
“becomes-more widely held when we proceed down the spectrum to the machine tool and soft- -
drink industries, i which the requisite technology for estahhshmg & plant may be ebrained.
from B wide variety of sources.

. When the TNE establishes a subsidiary in & foreign country, it must slso provide
_Lrained' managers to oversee operations and te coordinate the activities of the subsidiary with -
‘he other international operstions of the firm, The TNE has typically established a highly
‘coerdinated and effective svstem of internal management as the result of previous.experience
‘in pther countries. As time passes, the subsidiary trains local personnel to take over the
management function so that the firm can blend into the local environment. Thus the subsid- .
iary -provides the host country with a new pool of loca] mansgerisl talenl. See VERNON,'
Soversieury, supra note 3, at 171, 184,

18. Access to internationa! markets is extremely impportant both in the extractive and
manyfacturing industries. The giant extractive industry TNE’s provide n vital link between

https://surface.syr.edu/jilc/vol3/iss2/3
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‘bargaining pawer which a foreign investor is able to marshal from =
these resources depends upon the degree of -control which it is able
to maintain over these resources and upon their importance to the
‘host country. If the capital, technology, management, and market
access required for an investment project are available from a wide
variety of sources, then the host country can award an investment,
project to the investor who offers the most generous terms. On the
other hand, if the required technology is scarce, or if the investment
‘project requires a high initial infusion of capital—as in the extrac-
tive industries—then the foreign investor can.demand more gener-
ous. terms because the number of suppliers is hlmted '

b Motwamon

-1f there is a compelling reason behind the TNE's decision fo
-invest in a particular country or region, then it will be more willing
to accept the investment terms which are offered by the host coun-
try government. If the investor’s motivation is weak, that is, if the

-invebtor is more or iess indifferent as to whether. the investment .

_-'mvestmg
" The motivations behind the decision to invest in an extractive
~industry project may be comparatively simple. The TNE may want
""to assure a supply of a natural resource, for example petroleum,
copper, or cobalt, The TNE may want both to obtain the supply at =~
‘the cheapest. price—that is, from the original source—and to deny
to competitors any access to the source of supply. In addition, the
resource may be available in only & limited number of geographical
ibcations so that the mvestoz does not have a variety of options from
which to choose.

In the manufacturing mdustnes, the situation is far more. ¢om-
plex, and numerous theories have been developed to explain the
motivations of foreign investors. Among the factors which are
thought to give rise to a manufacturing investor’s decision to go-

abroad are: (1) as the technology embodied in a produet becomes. .

widely held it.is necessary to move production into a foreign market -

the extractive phase in the developing country and the processing and marketing phases in
the developed countries. The expenses of acquiring the shipping capabilities to transport raw
materials between countries and of building refineries and wmills pre enormeus. In addition, a -
direct Hink between extraction snd end user provides an assured market for the resource.
Finally, in the ‘manufacture of coneumer and intermediate goods, the TNE piovides an
interngtional system of distribution and marketing, This system is essential to the exporting
producer.
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to reduce costs and effectively compete in the foreign market;" (2} -
TNE's fear losing a foreign market to a competitor.and follow their
competition into a region in order to protect themselves;® (3} earn-.
ings are higher in foreign markets than in domestic ones, for exam-
ple, in he United States;? (4) TNE's try to distribute the risk of loss.
either through business® or currency® fluctuations by investing in
several regwnS' and (5) it is the nature of the capitalist economic
system to impose itself on other systems or to risk eventual’ coi-
lapse.®

This suggests the number of motivation scenarios which have '
been developed. Foreign direct investors approach developing coun- -
tries for a variety of reasons and the factors which motivate the TNE
must be taken into account when analyzing relative bargaining
‘power. For example, if a TNE is seeking to establish a plant because - -
‘its competitors have already done so and it fears losing the foreign -

19, The product Hife cycle model, developed by Raymond Vernon of the Harvard Busi-
ness Schoot is probably the most widely accepted explanation for the behavior of TNEs in-
expanding abroad, Briefly, this model suggesta that: (1) technological innovation oceurs in.
the developed couniries wherein the firm which develdps the technology maintaing a tempo- .
rary monepoly over production and distribution of the preduct which embodies it; {21 at this -
initial peint, the compnny faces little or no competition and can afford to produce the product
where it is developed, and export it to foreign markets; (3} as time passes, the technology -
disperses (it is copied) and many producers enter the market-—price competition ensues; {4)
‘because labor inputs are cheaper abroad and because transporiation and tariff costs raise -
prices in ihe foreign market, the producer goes abroad to lower the production cost and selling
price of the product bouth for locsl consumption and expert; (31 finally, local competitors enter -
the market with competitive advantages and the fureign investor introduces A new product..
See Veunon, SOVEREIGNTY, supra nole 3, at 65-106, .

20, The dligopolistic reaction model of foreign direct investment motivation stresses the
defensive character of foreign investinent snd attempty to explain why TNE's follow each -
other into foreigm markets in closely ordered groups. Fgsentielly, firms are taking out a form
of “'risk insurance"” against losing & market to their TNE competitors. For an elaborate

“empirical study which supports the oligopolistic reaction mode] see F, KnickenrorkER, OLica-
roLisTic REACTION anD MuLTivamional ExTerprise (1973).

21, TNE's have historically reported higher earnings from their overseas subsidiaries
“than from their domestic operations. In 1974, return on equily of 363 companies surveyed .
showed thet on the average, U.S, firms obtained a domestic profitsbility of 11,9 percent =
A{down from 12.4 percent in 1973}, while foreign profitability stood at 17.2 percent {down from’
17.8 percent in 1873). See What Happened in 1974 tg Internationgl Firms' Prantab:!ztv,-
‘Business INTERNATIONAL, Aug. §, 1975, at 24850,

22 See B. Coxen, MuLTinaTioNAL Fids ank Asian ExeonrTs 26-31, 44-54 (1878,

23, See Aliber, A Theory of Foreign Direct Inpestment, in TuE INTERNATIONAL CORPORA-

aaon: A Bysrosium {C. Kindleberger ed. 1970},
" 24 From Lenin onward, there have been thost who suggest that "TNB's are but the
capitalists’ way of implanting their economic system abrosd and, more or less, condemning
the poor of developing countries to lives of poverty, See V. Lens, InperiaLisy, Tre Hicnest
Stace oF Capmaliss: A Porviar QurLine (1963); H. Macoorr, Tue Ace of [MperiatisM: THe
Economics of 1.8, Foraxon Pouey (1960); J. Basner & R, Munrer, Gropar Reacn {1874},
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-market to its competitors, then its bargaining 'strength relative to
the host country government will be weaker because it is not indif-
ferent to whether or not an agreement is reached, -

g Recourae':to Law or Diplomatic Int_err,zenrio_rz'

The transnational enterprise is a private party® bargaining -
_with a sovereign, the host colintry government. The host country
~government, in its sovereign capacity, has the power to manipulate -

its domestic law and thus to change its legal relationship with the -
foreign investor. If the host government decides to change the terms-
-of an investment agreement or to expropriate the property of a
foreign investor, the foreign investor has four basic alternatives: {1)
to challenge the action in local courts; (2) to rely on international
law and to seek enforcement in arbitration, foreign orinternational
courts: (3) to request diplomatic intervention by its home country.
government; or (4) to threaten to withdraw its investment.

- While the foreign investor may be able to obtain some help from
any or all of these sources, he is nevertheless at.a decided disadvan- -
tage relative to the host country government.

3. ‘Facrors wHicH DETERMINE THE BARGAINING POWER (JF
{)EVELQP;NG Hosr COUNTRIES

‘a. Eeonomic Resources’

The economic bargaining power of a developing host country
‘depends on a variety. of factors, Among these are: the value of a
naural resource(s) which the TNE is seeking to exploit;* the geo--
graphical- location. of, and access to, the country and. its Te-
sourcef{s);? the availability of the resource{s} from other countries
{and under what conditions);* the stage of the country’s economic
-development, that 18, the structure of its capital market® and the

25. This of course doss not hold true for state-owned enterprises.

.28, Ohvyiously, the sine qua nor for bargaining with an extraciive indusiry producer js.
the possession of a mineral resource. The more scarce and necessary the resource is in world
-markets, and the higher its selling price, the better is the bargaining posman of the contry. '
Thus, cartels sitemnpt to creaie conditions of artificial scarcity.

27, 1f a 'TNE faces h:gh initial costs in developing a transporiation mfraatruuure Lo
Teach remote areas, it is going to.demand & refurn which justifies its initial costs. Likewise, -
countries which lack direct ses access present potentially high transporiation costs. )

‘2B.. A host country can meke demands only to the extent that potential investors cannot.
obtain the resources on better terms in other countries. Another function of the cartel is to
stop competition among suppliers by establishing uniform terms of supply.

29, A country with & well developed capital market ran demand equity partivipation for
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income level of its inhabitants;® the size of its consumer market;?
the condition of the couniry’s labor market;® the investment terms
‘being offered by other countries (with similar resources);® and -
whether or not forexgn mvestors have already estabhshed operatmns
in its territory.™" :
As a general rule, the more valuable the resources of .2 host -
country and the greater the degree of monopely control which the
country maintains over them, the stronger the country’s economic
..bargaining position relative to foreign direct investors. -

b. . The Development Needs of the Developing Countries and the
Value of Foreign Direct Investrent. Motivation

- If the development planners of a country consider that fore:gn
direct investment plays a positive role in the development process,
-then they will seek to attract investors by offering reasonable or
generous investment terms. They will also be more likely to “play
fairly’ with investors in order to maintain an attractive image.® On
‘the other hand, if development planners take a negative view of -
foreign direct investment or are indifferent as to whether foreign
investors come or go, then there is no need to maintain an attractive -
“investment clirnate or.to be cautious or reasonable in negotiations,
In this respect, the bargaining position of the host country govern-
ment is strengthened if it takes a negatwe or indifferent view to-
wards foreign direct investment. B
There is nothing close to unanimity of opinion concerning the.

l{)cal investors or purchase turnkey factories, relymg on foreign investors. onlv for the supply’
of technology, and planning expertise.

30. The attractiveness of a consumer market depends on 8 numbar of factors such as
population, income, electricity, and cement production, cars in use, ete, For a typical anaiy-us :
of consumer market strength see Busivess Lxmz AMERJCA Pec, 25, 1874, at. 411‘ '

a1, M

42, The wage rates whigh must be paid to employees and the avm!ab:hty of skilled -
menpower which reduces training time snd cost are important considerstions for investors.
It has been the author's experience that among the reasons which TNE's cite for not being -
more aetive in the developing African countries is the iack of skilled or semi-skilled labor,

43, Agein, in most vages couniries can make demands up to the pmnt where it becomes
more econamical for investors to move elsewhere.

34, If o TNE's competitors have already established themselves in 2 market, the host
government can use their prespnce as leverage vis-A-vis newcomers. See F. KNMCKERBOCKER,

supro note 20, at 197-88.

35, A current example of & country which believes that fore.'jgn direct investraent is -
important 1o its development aspirations is Egypt, which is trying to promote an investinent
“freg zone” and to achieve some sort of siability vis-a-vis neighboring Jarsel. See 13 Int's

- LeEcar Mat'ss 1500 (1974),
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‘value of foreign direct investment in the development process and
the literature pn the subject is extensive.® The positive view of
fnrelgn direct investment and its impact on the development pro- .
cess is that it develops the industrial or extractive capabilities of a2
country and provides export earnings and import substitution at the -

least relative economie cost to the host country.” The. arguments .

against foreign direct investment are I_J_oth economic® and socio- -
_political,” and reflect the concern that nation-states and their cifi-
zens might lose control over their own economies and destinies.

c. 'Souerg;'-gn Authority

_ The power of sovereign governments to enact or change legisla-.
“tion within their domestic territories gives the developing host coun-
-try government a powerful bargaining advantage over private. for-
-eign direct investors. While international law may provide an inves-
tor with legal remedies in the event of an investment dispute,® these

38, For additional data on the valtue of foreign direct investment see The Impact of ..
Muitinational Corporations on Development and on International Rﬁlatmns, UM, Dog,
E/5500/Rev. 1, ST/ESA/E {1974} [hereinafter cited as lmpact Report}.

‘37, See Falk, A New .Pamd:gm Jor International Legal Studies, 84 ‘Ye\u-: Eud. 969, IDQB».
07 (1975).

38, Bome of the negative economic arguments are that TNE's: (1,'- tend 1o export more
capita} than they bring into 8 host country as new investment; (2) by acting s the supplier- -
of technology tend to reduce domestic incentive towards pursuing indigenous research and
development: {3) use foreign managers to run local firms, thereby discouraging the develop-
mment of tocal entrepreneurial talent; (4} pay higher wages than domestic enterprises and -
{foster socip-eeonomic stratification; and {3) bave eagier secess to locnl credit and therefore
-deprive local investors of access to domestic savings. See Didz-Alelandro, Direct Foreign
‘Investment in Latin:America, in THE INTERNATIONAL CORPORATION, supra note 23, at 318,

39, The negative view of foreign direct investment is not confined to any particular -
geographical area, range of the political spectrum, level of economic development, or class of -
-society. One has only to look to the 1.8, Congress for examples of xenophobic legisiation to
<urtail such foreign investiment. The Dent-Gaydos Bill, H.R. 8951, 93d Cong., 1st Sess. (1873}
intrpduced on June 25, 1973, Yto amend the Securities and [#ir} Exchange Act of 1834 to
.restrict persons who are not citizens of the United States from acquiring . . . more than § -
percentum of the voting securities of any izsue whose securities are registered under such aet
I .. ." 8ee Note, The Rising Tide of Reserve Fiow, 72 Micn. L, Rev, 551, 553 (1274). Regard.
ing the fear of foreign ecopomic domination outside the United States, for Latin America,
see Didz-Alejandro, supra note 38, at 329-32; for Europe, see J. SERvVAN-SCHRiEBER, THE -
AMERICAN £HALLENGE (1968); for Canada, see Rotstein, Shedding Innocence and Dogma, 1873 -
INTERNATIONAL PERSPECTIVES 12; see generally H. STerHEnsoN, Tre Coming CrasH: THE IMpact
oF MustinaTionaL. CORFORATIONS ON NaTioNaL STates (1973

40, See; e.g., Sohn & Baxter, Responsibility of States for Injuries to the Economic Inter-
ests of Aliens, 55 An, J. Ina'L L. 545, 553, 556 (1961); Weigel & Weston, Valuation upon the
Deprivation of Foreign Enterprise: A Policy-Oriented Approach to the Problem of Compenga-
tiorr Under Intenationa! Low, in 1 THE VALUATION OF NATIONALIZES PROPERTY IN INTERNATIOINAL
Law 3 (R. Lillich ed. 1972); G.A, Res. 1803, 17 UN. GAOQR Supp. 17, at 15, LN, Doe. A/S217
{1362},
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principles are neither so universally recognized nor so capable of -
application and enforcement as to provide. investors with effective -

means of challenging the decisions of host country governments.
The Report of the Group of Eminent Persons to Study the Impact

-of Multinativnal Corporations on the Development Process and on.
International Relations¥ states, in fact, that “developing countries -

‘have, of course, the power through leglsiatlon, to modlfy the terms
of agreements.”*"

B. The Role of Strategy-in the Bargaining Process
L. Tue RELATIONSHIP BETWEEN BARGAINING POWER AND STRATEGY

- Although the economic power relationship between a host coun-
try and a foreign investor may determine the terms of an investment

agreement, ‘and a change in this power relationship may result in

the demand for a change in the terms of this agreement, there is-
often no one single set of terms which may be acceptable to both -

parties. Bargaining strategy, which is mare widely discussed by pol-

itical* and military* scientists than by economists, is employed to-
achieve the most advantageous outcome within the range of mu--

tuaily. acceptahie outcomes,.

2. Tue Usg or S'iRA'PEGY BY Host GOVERNMENT AND FDRElGN
InvesTOR |

Botha deveiopmg host country government and a foreign direct

‘investor may recognize that they are better off to reach some invest- - .

ment agreement than to reach none at all.® The strategy objective

41. This is not {o imp}y {bat foreign governments do not recognize the principle of ~

compensation in the event of exproprigtion. ‘While compensation is not always “prompt,
adeguate, and elfective,” it is generally paid in one form or another. However, in situations
witich fall short of expropriation, such ss the reguiring of local equily participation, the

Imposition of new Laxes, changes in royalty arrangements, etc., foreiga investors, hecause of -
the commitments which are aiready sunk into an investment, usually find themselves ina

mi\r: it ur leave U situation.
42, -Mee Tmpact Report, supra note 36, at 38,

43. Id. The Report also suggests that provisions for review of various clauses of invest-
moenl agreemmenis Vafter suitable intervals' could be useful under the same circumstances.
For the reaction of the ULE, Government to the Report see State Department, The Views of
the Unjted Slates Governmenl Conterning the Report of the Group of Eminent Persons. on

*ihe lmpact, uJ Mulitinationsl- Cnrpura,uonb on Bevelopment and Intemational Relations” '

{1475}

44, For a discussion of recent works on bargaining theory by political scientists see’

Zariman, The Folitical Analysis uf.N'.?g{).EiuIion: How Whe Gets What and When, 26 Worsn
PoL, 385 (19745, '

45, ‘Nee generally T. .‘:cuhLuNa, THE BTRATEGY OF ConrFLict {1960).

48, Toilustrnte, when the developing country government believes that economic reali-
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for the foreign direct investor is to obtain the most attractive invest-

ment terms from the host government without demanding so much -
as to cause the investment to be disapproved or confiscated, The

strategy objective for the host government is to obtain the largest

possible share of the benefits of the investment without losing the--

investment and its benefits altogether..

An example of a bargaining tactic is to establish commitment

to a “principle.”” By publicly announcing adherence to such a prinei-’
ple, a government or investor places its credibility -and reputation

on the line in a bargaining situation. A government can announce
that, from a given date forward, it will no longer permit investors

to maintain more than 49 percent ownership of an investment. With
its credibility riding on the “principle of local majority ownership,”

the government enters negotiations in a position from which it can--

not back down without damaging its credibility., The government
has pubhcly given up its option to make a concession and the inves-

tor is forced to-adjust his bargammg strategy to the estabhsheci set.

of ruies @
C. Conclusion

‘Relationships between foreign direct investors and developing

" ties have changed so that it is no longer content with the terms which it originally agreed ta-

with the foreign investor, it cudls for renegotiation of the terms. If the host government

‘demands too much, the forelgn investor may decide that continuing its operation is no longer -

‘economically justified and may abandon its investment. If the foreign investor is adamant.

in refusing te renegotiate, the hosl government may confiscate his investment, Assuming that .

1he foreign investor is making a positive contribution to the host economy, and assurming that.
‘it 1a also making & profit, then both sides would be left in & worse position,
On the other hang, somewhere between the peints of abandonment and of confiscation

“is a point or points where both parties could be satisfied with new conditions. The host.
government could obtain for itself or its citizens an equity share in the investment and a larger -

share of the profits, and the foreign i invester could still be making a great.enough rate of return
on investment to be satisfied,
47, Secrecy s Publivity, A potent means of commitment, and somelimes the
.only means, is the pledge of one's reputation. If national representatives can arrange.
‘to be charged with appeaaement for every smell concession, they place concession
vigibly beyond theirown reach . . Buth the initigl offer and the final outcome |
“have to be known; and if secrecy su:rounds either pmni or i{ the muteome is inher-
ently not observable, the device is unava;inb!e :
T BCHELLING, supro note 45, at 28-30.
48. [Tlhe power of 8 negotiator often rests on & manifest mahzhtg to make
-concessions and to meet demunds . . . . The very notios that it muay be a strategic
. -advantage to relinguish certain uptions debiherately, or even to give up sll control
-aver one's future actions and roake his responses automatic, seems to be a hard one
to swallow.
oatis

Published by SURFACE, 1975



Syracuse Journal of International Law and Commerce, Vol. 3, No. 2 [1975], Art. 3

330 Syr. J. Int'1 L. & Com.  [Vol. 3:319

‘host country -governments.are'not static. On the contrary, as the
hargaining power of the host country government increases, the

terms on which foreign direct mvestrnents are; treated are also sub-

ject.to change,
This is not necessarily a passive process Countries can, indi-

vidually or collectively, take action to increase their bargaining "
power relative to foreign direct investors; theoretically, foreign di--

rect investors can do the same. Next, we will examine the steps

which the countries of the Andean Commeon Market have taken to. -
‘increase their bargaining power relative to foreign direct investors,.

-and will attempt to identify the effects and the problems which this

action has created for both the ANCOM countries and forelgn dlrect :

mvestors.

"L THE ANDEAN FOREIGN INVESTMENT CODE:.
- ITS STRUCTURE AND EFFECT ON FOREIGN
- -DIRECT INVESTORS

The system of ‘regional economic Integration created by

"ANCOM both increases the attractiveness of the member countries”
‘to foreign direct investors® and increases the bargaining power of-

- the member dountries relative to these investors.™ The enactment

of the Andean Foreign Investment Code® and its subsequent imple-

48, The increased attractiveness result_;é mzinly from the graduoal redaction of intermar~ -
ket tariffs aa provided for in Chapter V of the Treaty of Cartegena. The tanff reduction .
process is going along smoothly and the timetable provided for in the Treaty is expected to

be met. See R. Fulimer, A New Look at the Andean Pact, Mar. 1975, al 3 (1.8, Embassy,
 Lima, Peru). Another feature of ANCOM is the program of sectorial allocation which gives

to the varicus countries a monopoly in certain products. See note 10 supre. ‘The common -
external tariff of ANCOM (Chapter V1 Treaty of Cartegena} and the prospect of duty-free -

access £o alf the LAFTA countries provides ndditional incentive to foreign investors.

50, The combination of sovereign authority and economic resources represented in -

ANCOM gives the member states, 88 8 unit, the power potentislly to deny an investor access.
10 a much lerger market than existed previously. Countries generally use foreign investment

Jeguiation as a means of attraciing foreign investors by offering more generous terms than -

‘their neighbors. The ANCOM countries have chosen to deny themselves, as a group, this.
ability to make concessions, and thus they have to some degree denied investors the-ability
to play one government off againat enother.

B3, A select bibliography of articles relating to the Code includes E\xrmsh The Andean
Common Market’s Conimon Begime for Foreign Investments, 5 Yanp. J, Transwar't L., 313
{1872); Otiver, Andean Foreign Investment Code: A New Phase in the Guest for Normative
Order, 66 AM. &, Ive'e L. 763 (1972); Lisocki, The Andean Investment Code, 43 Norag Damz .

Lawver 317 (1973); Perenzin, Regulation of the Andean Foreign Investment Code: Colambia, -
4 LAwYER OF THE AMERICAS 15 (1972); Saavedia, Acuerdo de Cartegeni: Inversidn extronjeras,

14 Degecto o La INTEGRACION 261 (1878); Orrego Vicunia, Lo incorporacitn def ordinamients
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.mentation in the six member countries represents a new trend in the-
-developing countries towards the treatment of transnational enter-.

. prises™ and, if successful, may become a model for future economic

development worldwide.” Cooperation, as the Organization of Pe-
troleumn Exporting Countries has demonstrated, can bring about

radical econpomic changes.®

While the Andean Code pmvxdes minimum standards for the-

‘treatment of foreign direct investors in each of the ANCOM mem-
‘bers,” the process of domestic implementation® and enforcement®

‘has been uneven. This reflects the fact that the attitude towards
foreign direct investment embodied in the Code is more consistent -

with the internal policies and economic needs of some of the mem-

‘ber countries—such as Venezuela and Peru—than it is with the .

policies and needs of others—such as Bolivia and Chile. Herein lies
-one of the major difficulties of both the ANCOM compact and other
cooperative international arrangements:™ nations tend to identify

Juridien subregionel al derecho interno, 11 TisRecHo pE La INTeEcRACION 39 (1872), Also, there .
has been a proliferation of business-oriented publications concerning the Code. See, p.g.,

CounciL oF THE AMERICAS, ANDEAN PACT: DEFINITION, Dasmz AND ANALYSIS {1973).

.52, See texl accompanying note § supra. :

53, The Andean Code is cited with praise in the United Netions report Impact of Multin-
ational Corparations on Development gnd on International Relations, and several of its major

provisions ‘are suggested as roeans of charging the role of fore;gn investors m de\elopmg ;

countries, See Impact Report, supre note 36, at 59-62,
B4, See Section LD, of the text.
55. Article 33 of the Andean Code provides thai: :
“With respect to the matters covered by this regime, the rights established herein for
foreign and mixed enterprisgs are the maximum, wiuch may be granted to them hy
the Member Countries.

11 Ivr't, LecaL Mar'es 126, ;37 (1972},

56. In Bolivia the text of the Andean Code was established. as 4 part of national faw -

through Decree Law 798, issued June 30, 1971, In Chile, the Andean Cude was ratified by

Decree Law 482 issued by S, Allende. Decree Law 746, reatfirming Chile’s adherence to the
Code following & major confrontation over it with other ANCOM members, was issued in -
November 1974, Althouph the Code waa initially ratified in Colombia by Presidential Deeree -

1299 snd Regulntion D2153 issued on duly 3, 1871, this Decree was declared unconstitutionst

by the Colombian Supreme Court. After the Colombian Congress gave the President author- -

ity to ratify the Code, it was implemented by Decree Law 1900 on September 15, 1973,

Feuador ratified the Code by Supreme Decree 974 on June 30, 1971, In Peru, the Andean Code. -

was ratified by Decree Lawa 18900 of June 30, 1971, and 18999 of October 18, 1971. Venezuela,

which ratified its entry inte ANCOM and its acceptance of the Andean Code in September. .
of 1973, was accepted for ANCOM membership and had the Code effectively mtified on -

Jdanuary 1, 1974, Implementation of the Andesn Foreign Investment Code, State Department:
memorandum, ARA, June 11, 1875, ' '

57.. See Section HL.B. of the text,

58, The controversies in the Buropean Economic Community regarding the fow of farm
products is a good example of this. England, for example, has been reluctant to permit its
-agricultural gector to face competition from other EEC members and has often accused other
members of "dumping” their surplus produce on English markets.
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w:th and to pursue their mduudual mterests more iorceiullv than--

‘they do their interests in international cooperation.®
The provisions of the Andean Code can be rou ghiy divided into

three major categories: (1) those concerning equity ownership and
control; (2) those regulating the business operations of firms; and -

(3) those relating to the transfer of technology.
z‘_1.~. Provisions Relating to Equity Ownership and Control
1. Tse DivestMENT REQUIREMENT. .

Foreign-owned and controlied enterprises, other than ‘those
-which fall into either of two exempted categories, are required grad-

ually to divest themselves of majority ownership and control® over -
a 15 or 20 year period following entry into ANCOM.® Foreign-owned

~enterprises which were present in ANCOM countries before the en-
‘actment and implementation of the Code are required to declare

" their intention to divest within three years following the date of the

Code’s implementation,® if they want their products to enjoy duty-

59, This is for the most ;:art due to the fact that governments are more accounlable to :

‘their constituents than they are to the internationat communities.

0. Foreign. enterprises are required to trapsform into so-called “mixed-enterprises.”
Mixed enterprises are made up of between 51 and 80 percent local ewnership and control over.
firm decision-making mast be in the hands of local {or “national”) investors. National au-
thorities must approve the control arrangements. Decigion 47 of the Andesn Comymission.

-provides that a "mixed enterprise’ may alse be one in which at least 30 percent ownershig.-

and effective control fs in the hands of the State. See Decision 47, 10 Derscro pg La
InTEGRACION 197 {1972}
61. A transformation timetable is provided in Article 30. Article 31 contains certain

-provisions which must be stipulated in a transformation agreement. The typics! transforma- -

tion timetable requires that 15 percent of stock, assets, or rights must be placed on sale for
national investors at the time of entry into ANCOM (except in Bolivia end Ecuador, where

the Code provides that for an initial three-year period foreign investors may mainiain 100

.percent cwnership). Within one-third of the transformation pericd—15 yveazs in Chile, Colom-

bis, Peru, and Venezuels—230 percent of owneyrship must be in local hands. Within. two-thirds.-

of the period, 45 percent must be so situated, and before the date of completion at least 51
.percent ownezship and efective control raust be maintained by national investars (for Bolivia
and. Ecuador the transformation timetables are somewhat different). Decision 24, 11 In1't.

‘LesaL Mat'ns 126, 136-37 (1972). While the transformation agreement registered with the host: _
government must contain a system which insures the sale of ownership rights to local inves- -

Lors, there are some difficulties inherent in this requirement. See text accompanying notes
-117-22 infra.
63, The Code,: as we have seen, was implemented a1 different times in the various

member countries. Therefore, the three-year limit on declaring an intention to divest is-

ditferent for the various countries, In additien, beth Bolivia and Ecuador have declared that.

because of their teast developed status, their timetables will not be sterted esslier than the

iast'_t_af the other members. From & reading of Venezuela's implementing Decrees, it appears
that this date would be January 1, 1577,
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free status within the common market, Subsequent to the enact-
ment of the Code, the Andean Commission has ruled that compa-

nies existing in ANCOM prior to the Code may declare their inten-.
tion to divest after the three-year deadline; but when this intention
is declared, the company must meet the transformation percentages.

in force at that time ® _ _
Foreign-owned companies are required to register the value of

‘their investment with the office of the competent authority in the-

‘host country.® According to the Code, the value of an investment

-may- include financial capital, plant, machinery, or equipment,®:

but it may not include intangible or technological contributions

such as patents, licenses, or trademarks.® The valuation which s -

-agreed upon with the competent authority is of great importance to
the investor, not only in determining the amount for which the

- enterprise can he sold to local investors,” but in calculating, as well,
the amount of profits which can be annually remifted abroad or
reinvested.” Because the authorities of the individual member
countries are responsible for concluding the valuation agreement. -
with the individual investor, the negotiations for an agreed valua--

tion provide a degree of ﬂexxbzizty whlch the parties can ‘use to
reconcﬂe their interests,

2, BXEMPTIONS FROM THE DIvESTMENT REQUIBEMENT -

There are two major categories of .énterprises which are exempt
“from the divestment requirement described above, The first con-

cerns foreign enterprises in the extractive industries, or the so-called -

“basic products” sector.” The individual member countries are per-
mitted to regulate firms in the basic products sector in any way they

‘83. See Ancom Batks at Sectorial Plans bu: Rﬂffs on Fadeout, Patents, BLISINgss ATy
AMegica, Jane 12, 1974, at 186,

- B4. Decision 24, art. 5, 11 In7'L LEGAL Mar'es 126, 130 {1972},

5. Decision 24, art. 1, id. at 128,

B56. Decision 24, art, 21, id. at 134. Iniangible Leehnoiogcai contributions, althaugh not
‘defined in the body of the Code, are referred to in Annex 1. In eddition, implementing -

legislatitm such as that of Venezuels makes it clear that patents, trademarks, technical =
sesvices vontracts, and the like eannot be included in the valuation, SeeDecree 63, ass. ,;‘i '

'ld im‘ L LEcar Mar'ts 1220, 1231 {1974},
-67. See text avcompanying notes 117-22 infra,
B8, See Section IILB. of the text.

59, The basic products sector js defined to mclude ‘primaty activities of exploration and

exploitation of minerals of any kind, including liguid and gasecus hydrecarbons, gas
pipelines, oil pipelines, and exploitation of forests,” Decision 24, art. 40, 11 InTL LEGAL
Mat'is 126, 135 (1972).
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see fit," Whlle this exemption reflects the fact that umform reguia-
tion of the extractive industries might present difficult problems for
ANCOM bec_ause_ of the uneven distribution of mineral resources
and unequal development of the extractive industries sectors,™ ex-
emption from ANCOM regulation cannot be interpreted as a boon

for investors.” Becent gvents in Venezuela pmwde witness to this -

fact.®

There are other groups of activities for which the Andean Code -

provides special treatment, but the individual member govern-
ments may provide exemption from this treatment, and control

TNE’s by national regulations that they consider appropriate,”The -

Code provides that no new foreign direct investments may be made
in the “public services” sector,” in insurance, commercial banking,
and other financial institutions,” or in domestic transportation,

advertising, radio, newspapers, magazines, or other enterprises re- -
lated to domestic marketing.” In the public services sector, existing

firms. may continue to operate and may make new investments
which are necessary for efficient operation, Foreign banks™ may
continue to operate, but they must cease receiving local deposits
- within three years of the Code’s entry into force unless they agree
to convert into *national” enterprises. The enterprises in the do-
mestic marketing activities mentioned must convert into national
enterprises within three years.

T Decision 24, art, 44, id. ar 140, The exemption for the hasic products sector inclugdes .

an exemption from the profit remittance ceiling,

71. For example, in regards to the unequal distribution of resources, Chile, as one of the.
world’s leading exporters of coppez, would be extremely reluctant €n have this sector-of its
-economy governed by ANCOM regulations. In regard to unequal development, while

~ Venezuels, Ecuador, and Peru alt have substantia} petrolenm depogits, their petzoleum in-

-fdustries are st very different stages of development. Therefore, ditferent standards of treat-

“ment nust be accorded to investors in order to allow the lesser developed to encourage
investment, while the more developed, for example, Venezuela, can nationalize, '

72. Pery, for exeample, has dnnounced its intention te eventually nationalize its
extractive industries, See generally Plan Inca, Peauvian Tves, July 1974, For a Spanish text.
of Plan Inea see Expreso (Lima}, July 29, 1974 (Special Supplement).

74, The Venezuelan Congress passed the petroleum natmnahzauon bill in August 1975,
See NY. Times, Aug. 19, 1975, at 45, col. Z.

74, Decision 24, art. 44, 11 Inr's LEGAL Mar'ts 126, 140 {1572),

95, Public services are defined as “drinking water, sewage, etectric power, 1llummauon. '

garbage collection, and sanitary, telephone, mail and telecommumcatmns services. Decmon o

24, art. 41, id. At 139,
6. Decision 24, art. 42, id, at 139,
~77. Decision 24, art, 43 id, at 139
_ 78. No mention is made in the Code es to what regulations the insurance industey or'
“‘other finanetal institytions™ are subject to, other than that no new investments may be made
i them, Decision 24, art, 42, id. at 139,
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" The member countries may, however, choose to apply different
standards of regulation for any or all of the ahove mentioned activi-

ties, and several have done 50.” Some of the member countries have -
‘added additional sectors to those which are reserved for “national’

-enterprises.®

Finally, enterprises which export at least 80 percent of their

production to non-ANCOM markets are exempted from all divest-

ment requirement. Those products which remain in ANCOM will

not, however, enjoy duty-free status.®

B, Questwns Regardmg the Dwestment Reqmrement

There are several significant questions regarding the divest-

‘ment requirement of the Andean Code which present themselves to .
the foreign investor. The first is the question of whether the Code

provisions requiring divestment of majority equity ownership and
control are being strictly enforced by the ANCDM countries, or
whether the Code has merely established a set of “rules of the game
whxch may be broken when the- mrcumstances call. far it,

1. Srricr ENFORCEMENT 08 “Ruies oF THE GaMe?”

Although empirical data on the performance of individual firms

78. In Bolivia, Supreme Decree 11450, June 1974, exempts banking and financiel institu-:

tions from the Code's provisions. See State Depariment memorandum, supro note 58, at 1.

‘In Chile, Decree Law 748, Nov. 7, 1874, exempts development banks, and Decree Law 818,

‘December 27, 1974, exempts commercial banks from the Code. Id. at 2. In Colombia, Decree -
Me. 2719 of December 28, 1973, exempts banks, commercial financial institutions, and com-

-panies engaged in domestic marketing from the Code. Decree 285 of February 24, 1875,

provides that foreign banks snd credit institutions must iransform into mixed companies _'
under the supervision of a new Commission. Decree 1689 of January 31, 19875, regulates compa-
-nies involved in domestic marketing activities. See Airgram No. A-66 from the U.8. Embasay-

in Bogota, Colombia, io the Depariment of State, Apr. 2, 1974, In Ecuador, Supreme Decree
1029 of July 31, 1971, exempted all specially treated sectors from the Code. Resolutions 01 to
105 issued in January 1975 substituted internal regulations for most of these sectars and
-added others. See note 8) infro. Peru has not invoked the escape clause, Venezuels has chosen
not to invoke the escape clause in most instances but has indicated that special regulations
-will. be issued for banks and other financial institutions. Decree 62, art. 4, 13 INT'L LEcAL
Mar'18 1220, 1221 (1974). Venezuela has, like Peru, added additional sectors to the “national
category. See note 80 infra.

80. Pursuant to Decision 24, art. 38, Ecuador has ruled that copstruction firms must
‘transform into national enterprises. 11 InNT't Lecan MariLs 126, 138 {1972). Venezuela has
added “professional services” to the national enterprise category. The professional services
seetors, vaguely defined, is regulated by domestic law and reserved to national enterprizes.
Decree 62, art. 1, 13 Int'n Lecat MAT'Lg 1220 (1974).

81. Decision 24, art. 34, 11 Ivr'n Lecar Mat'Ls 126, 137 (1972).
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“in ANCOM is scarce,® it seems clear that both the member country

governments and foreign direct investors are taking the divestment -

‘requirement seriously. Several gualifications regarding this conclu-

sion must be made, First, the initial date for the divestment deci- ..
sion of existing companies has not yet been reached in most of the -
member countries. Therefore, whether or not firms would have -

‘been forced 1o divest at this date in order to enjoy ANCOM duty-

free status can only be verified by the example of Peru and the

pronouncements of the other host country governments, However,

‘the ANCOM countries have tempered their original all-or-nothing .

position™ by providing that firms may bypass the initial date if it
1s not essential that their products enjoy duty-free status, and that
‘they may decide at a future date on divestment.*

The data from Peruindicate that the Peruvian government has -

strictly enforced the initial divestment. deadline,® going even he-

‘yond the rules as now provided by the Andean Code. Peru required -
‘that manufacturing firms meet the injtial divestment deadline in -

order to enjoy ANCOM tariff concessions, and enacted a General

82, The most thorough and reliable souree on individual firm behavior which ia publicly
available is a weekly publication Business Latin Americy pubhished by Business Internatiopal
Corp. This reference Is used notonly by businessmen, but by government officials in the -

tnited S1ates and Latin Americe. While the author worked in the General Counsel’s Office
of the Overseas Private Investment Corporation and had access tu. materis} relating o the
application of the Code vis-A-vis 11.8. firms, this inlbrmation is not available for publication,
Nothing in this Article in any way reflects the opinions of the U1.8. Government or OPIC,
£3. Colombia did not implement the Code until September 15, 1973, and Venezuels nol
until Japuary 1, 1974, Therefore, for Colombia the initial divestment decision need not he

made until September 15, 1976, and for Perv, January 1, 1977, See note 58 supra. In Peru, -

the initial date wes reached and Lthe divestment reguirement was enlorced, See note 85 infra.

~Chile has had a great dea) of internal debate over when and how the Code was implemented,
and though technically, the-initisl date for enforcement has passed, there is no evidence of
Grins divesting (although most were expropriated during the Allende administration),

B4. Originally, Article 28 of the Code provided that existing firms had to decide within -

Lhree years of the date of the Code’s eniry inte force as to whether they intended to divest
and take advantage of the duty-free market. See note §1 supro.

85, This change was made by a ruling of the Andean Commission, in. June 1874, net by - -

an amendment o the Code. The ruling provides that companies which have not provided

divestment plans by the three-yenr deadline will lose ANCOM tariff cuncessions, but may -
subsequintly choose to divest and gain them. Huwever the final deadline for divestment -

remains the same, See Ancom Balks ot Sectorial Flans But Rules on Fadeout, Patents,
Busingss LaTin AMERICA, June 12, 1974, at 186, _
86. See Peruvinn Firms Llse Comunided to Meet Fade-Out Requirements, BusinNgss

LatTsN AmeRiea, June 5, 1974, at 183. This article resulted from b sarvey which Business Latin -

America conducted among companies located in Peru, The resnits are that the great majority
of rompanies met the initial deadline requirement by selling 15 percent ownership to a worker
vomunidad. See note 87 infra.
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Industries Law -WHich requires that firms graduaiiy sell 50 percent

of their equity to a worker “communidad.” Foreign firms were

given little choice whether or not to accept the initial deadline, since
failure to meet it would result both in permanent loss of ANCOM -

duty-free privileges and a divestment of ownership. Peru, however,

must be regarded as a special case within ANCOM because of its .

radical economic policies.* Existing manufacturing enterprises in
other ANCOM countries have yet to be forced into divestment.
The second observation which can be made from the available

empirical data is that, .almost withoui. exception, new companies
-entering ANCOM are entering as joint ventures from the outset, not -
-only meeting with the Code's initial local paruclpatlon requirement -
but in most cases surpassing it.* These companies are finding part-.

ners either-in the private sector or with local governments.
A third observation—a judgment made from readings of official
ANCOM government pronouncements,” business world reaction,”

87. Peru's General Industries Law of 1970, Decree Law 18350, 9 INT'L LEGAL MaT'L5 1225
{1970), provides thal manufscturing compenies must sell st least 50 percent of their equity -
ownership 10 & workers group. called the comunidad, This is accomplished by providing the |
comunidad with 15 percent of the firm’s pre-tax profits each year until the comunidad has

puzchased 50 percent of equity,
B8, For & statement of Peruvian economic ideclogy see Plar Inco, supra, note 72,

- B9. The ermpirical data ip this case come from a three-year survey the suthor mede of -

‘articles in Business Latin America. Of 18 mejor new foreign direct investments reported for

the ANCOM countries between 1972 and mid- 1975, 13 weze begun as joint veniures with locaf -

participation above 30 percent. All five of the new investments beginning with 100 percent
of capital were headed for Bolivia and Ecuador where firms need not heve any local participa.
tion until Ave years afler production begins {and then only five percent}, The Bmitation op
this data is, of course, that if companies. are actually making secret deals with ANCOM.
governments, these deals are not likely to be reported in any publication.

40. In Venezuela, President Peres's nationalist economic policies and the text of Decrees.

62 and 63 themselves make it clear that Venezuels intends to apply the divestment reguire
anents rigorously. See Decision 24 in Veneczuela: Harsher than Antivipoted, BusiNess Latiy
America, May 29, 1974, at 175-76. : : :

n Peru, the statements of President Velasco ang the requirement of compliance with the .

-.:Generai Indusiries Law make diyestment a certainty, Velasco’s credibility rides on his treat-
ment of TNE's. For Colombia, the government may be slightly less enthusiastic aboni. the

divestment requirement than Pery or Venezuela, but it nevertheless has indicated that it fully -
intends fo meet its international commitments, See An In-Depth Look At What Really [s

Happening in Colombin, Business LaTin AMERICA, June 25, 1875, at 201-02, Ecuador surprised

many foreign businessmen with its tough internsl implementation of the Code. See Evuador

Puts New Slant on ANCOM Rules, Busingss LaTiN AMERICA, Apr, 33, 1975, at 136. With its
new oil income, Ecuador van afford 1o be tough with investors, Chile and Bolivia are the two
ANCOM gountries which have vacillated mast with respect to the Code: Chile attempting
tochenge several Code rules with the passage of Decree 600 and declaring the Code unimple-
mented then later backing down on all of these points. See Andean Countries Challenge-
Chile's Investment Low, Busivess LaTin AMeRica, Sept. 25, 1574, at 312; Ancom Sclution to
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....and_'unclassiﬁed 11.8. Government, reports®—is that the ANCOM

~governments, most forcefully Peru and Venezuela, intend to apply

the divestment reguirement vigorously. As of yet, there is little rea-

son to doubt the good faith of these proncuncements. However, as

the modification of the initial timetable deadline and the hedging

by Bolivia and Chile® have shown, the ANCOM Commission .and
some .of the member countries are attemptmg to.adapt to specxﬁc
economzc: circumstances when TeCessary. .

2. "-__CAP!_TAL MARKETS.

A second important question regarding the divestment require-
‘ment is whether sufficient local capital will be avallabie to purchase
‘majority equity ownership at fair prices.

‘While the domestic capiial markets of :t'he_. ANCOM countries .

are not particularly well developed, it does not appear that capital

for divestment will be lacking, In the first place, foreign companies
will have between 15 and 20 years to complete the divestment pro-:

cess, so that local capital may be generated slowly. Divestment
would not require large lump-sum payments. Second, petroleum
export revenues from Venezuela and Ecuador have substantially
improved the capital base of these countries, and Venezuela is chan-
“neling significant amounts of capital to regional lending institutions
-at.commercial rates.® Third, Peru has created a unique profit shar-

‘ing plan which firms expect to provide the capital for divestment.”

Finally, international and regional lending institutions (for exam-

Investment Code Contraversy Shows Strang Solidarity of Bloc, Business Latin AMERICA, Nov.
27, 1874, at 384, Bolivia claims thst firms which intend only 4o sapply ita market need not
divest. See Siate Department memorandum, supm note 56, and Boilvia, LEY oy INveRsioNEs
68-16 (1972). :
91. In both Business Lurm America and the Latin American Econam:c Report, business.
men reflect a resignation to the fact that the divesyment requirement will, in faet, be enforced.
92, 118, Government Embassy unclassified reports consistently advise U.5. business-
men that they should expect to comply with the Code and the divestment reguirement. See,
e.g.. Alrgram No. A-22) from the U.8. Embassy in Bogota, Colombis, to the Department of
‘State, Dec. 31, 1974, at 10, which states “Colombia will, of course, continue 1o spply the
Andean Foreign Investment Code.” See also Airgram A-36 from the U.S. Embassy in Quito,

-Ecuador, to the Secretary of State, Apr. 24, 1975, at 7; Airgram A-69 from the 1.5, Embassy .

‘in Caracas, Venezuela, to the Department of State, Apr, 22, 1975 at.-2,
" 93, See note 90 aupro.

94, Venezuela has made $500 million availsble to other Latin Amencan countries
-through. the 1IDB which can he used for commercial purposes. See Inter-Americon
Development Bank— Venzuelon Fondo de Inversiones: Trust Fund to Contribute ta the
Financing of Economic Projects, 14 INT'L LecaL Mat'vne 315 {1875).

95. Bee note 87 supra.
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ple, the Andean Development Corporation, created mainly to aid
‘divestment} have taken an active interest in aldmg the ANCOM
countries in the divestment process,® .

3. How THE DIVESTMENT REQUIREMENT SHOULD AFFEC’P imvzsma_

DECISIQN “MAKING

The major disadvantage of loss of equity ownership and even-

tual loss of managerial control gver a foreign subsidiary operation
i8 that the parent company and the new local owners may disagree

over how the subsidiary should be operated, The relinguishment of =
control over corporate decision-making can present problems, such
as whether profits should be distributed or retained -and invested;
to what markets products should be exported;-and whether -
patents, trademarks, and the like should be sold to other firms. =
For the great majority of manufacturing firms these problems -

are probably not tremendously significant, since it can be generally

assumed that local investors and foreign investors share the same:
~ desire to maximize the return on investment. The firms for which
these problems may be more acute are those in high-technology

industries where control over tEChnOlOgiCﬂl resources may be at a

premium, The firms most resistant tothe divestment program are
those which are least interested in giving up control over new pro-

duetion processes and products.”

" As a matter of policy, new foreign direct investments should
probably be made as joint ventures with substantial local equity-
participation from the outset. By forming local partnerships with .
-gither private investors or governments, the foreign investor can
avoid many of the bureaucratic entanglements involved in the grad--
-ual divestment process, Thus, the investor would have less concern.
‘over whether local capital will be available when the time for divest-

~ment comes, whether disagreements with local bureaucracies over-
share valuations will arise, whether confiscatory taxes will be levied, .
and related problems arising in dealings with any complex but-not.
yet fully developed bureaucratic structure. By establishing a sub-.

" 96, The divestment bank scheme, originglly proposed by A. Hirschman, came to life in
the form of the Andean Deveiopment Corporation which provides investment capital to

Andean investors. See A. Hinscuman, How To Divest v Latin AMERICA ano Way {1968}

Fresard Rivs, £! Tratade que creo la Corporacion Andena de Fomento, 3 Derecso pE La

INTEGRACISN 28 (1868); Andean Loan Body Gets New Fingnejal Muscle, Busingss Larin -

AMERCA, Feb, 19, 1975, at 60.
97, Vernon discusses the problems of the highly mnovatne firmn regarding divestment
programs in Vernoy, SovEREIGNTY, supra note 3, at 265-70.
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stantial local partnership, the foreign investor is likely to obtain

ynore favored treatment from local government officials because the

investment will be perceived as providing greater local benefits, and

‘because major local investors are more likely to.be on friendly terms -

with local government officials.

" Because divestment of managerial control can only take place -
at the end of a 15 or 20 year period, an optimal arrangement for the -

foreign investor is local equity participation, combined with mainte-
nance of mapagerial control until the last available date. In this

manser, the foreign investor trades his technological resources and
managertal expertise for the maxzmum period of decision-making .

authority.
For investors with projects already operating within ANCOM,

‘the decision of whether to divest and take advantage of the tariff” -
elimination program, or to retain ownership and control and to sup--
ply primarily local markets, depends again on a careful cost-benefit-
analysis. Firms which are under-utilizing productive capabilities

and whose products could easily be transported to other markets

within ANCOM may gain from trading equity for an expanded S
market area. On the other hand, firms which are oriented primarily.

to local markets and whose productive capacities are geared only to

meet these markets {(which may prefer exporting to third country |

mazkets) would discover little incentive for transformation.

As.a general rule, the only firms which may be reluctant to
accept the divestment requirement are those which place a pre-.
‘mium on their technology, production processes, and trade names. -
However, for firms whose competitive advantages lie more in the-

areas of capital investment Capabilitie& managerial expertise and

substantlal ciismc&ntive to mvestment in A’\TCOM

C. ~ Provisions of the Andean Code Affecting Operations’ |

The Andean Code prescribes a comprehensive set. of provisions.

which regulate the operations of foreign-owned firms within

ANCOM. These provisions include: (1) a ceiling on the amount of
net profits which can be remitted abroad; (2) a limitation on the
amount of net profits which can be reinvested in the enterprise; (3}
regulations of the transfer of capital gains abroad; (4) regulation of -

the amount of interest which can be paid to amortize loans; (5)
restrictions on access to local credit; (6) a system to oversee transfer
pricing practices; {7) the assertion of domestic jurisdiction for the
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settiement of - investment disputes, (B} a series of regulations on
cansas, and myaltles. """

“The Andean Code provides that foreign investors are limited to
remitting net profits of up to 14 percent of the value of the registered

investment annually.® The value of the investment is registered -
with the competent local authority when the firm enters the host
country or, in the case of existing firms, as of a date set by logal
officials, The Andean Code provides general rules regarding valua--
tion. The value of the investment may include foreign capital,
machinery, and equipment,” but it may not include intangibles

such ‘as patents or trademarks."™ However, beyond these general
“rules and a Hsting of certain specifies which must be contained in
registration forms™ the method to be used in determining valuation
has been left to local authorities.'” The valuation procedure is im-
portant both in terms of profit and reinvestment because the
amount of net-profits which may be remitted abroad is limited to a

percentage of the registered value of the investment in terms of’

capital gaing restrictions,'™
The effective control of profit remittances depends upon main-

taining an effective system of foreign exchange controls. While & few

of the ANCOM countries did not maintain a foreign exchange regu--

lating system: before the Code was adopted, this is being remedied. ™. -
‘While foreign companies may, with the help of the host govern:

“98. Article 37 of the Crde reads: ]
Upon authorization by the competent national authority, foreign investors shall have
‘the right to transter gbhroad, in fully convertible currency, the verified net profits:
- resulting from the foreign direct investment, but not in excess of 34 percent fJf that
- investment annuatly.
In special cages, the Commission raay, upon the request of any Member (‘mmtry :
-authorize higher percentages than that provided in this Arimie
Elecision 24, art. 37, 11 Int"L Letas Mat'es 126,138 (19?"-‘}. .
-89, Derision 24, art. 1, id. at 128. a
- 100, Decision 24, art. 21, id, at 134,
101, Decision 24, annex 1, id. at 144.
- "102, Decision 24, aris, 5 & 6, id. at 130,
103, ‘See text accompanying notes 114-19 infro.
104, Venezuela, for example, maintained no foreign exchange controls st ail before it
-smplemented the Code. See Tnvesting, Licensing, asp Trapivg CoNDITIONS ABROAD, Aug.
1974, at 12 Chapier VIL of Decree 63, however, authorizes the Supertendency of Foreign

Investments 10 regulate remittance of profits abrosd. In addition, Venezuela’s Decree 63 '
prescribes penslities for firms which remit grofits above their authorized level. ¥or the first -

offense the amount of profits which were iltegally remitted must be reimbursed to the Central
Bank of Venezuela. For a second infraction, the firm's negotiation is cancelled and the foreign
investor must offer his share of the investment for gequisition by national investors.
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- ment, petition the Andean Commission for special profit treatment .

{and there is indication that requests for special {reatment are gen-

erally granted!®) the 14 percent profit ceiling has nevertheless been -
the subject of debate within the ANCOM system, and it is possible:

that this ceiling will be adjusted in the not-too-distant future. ™
Some of the arguments which could be cited against the 14 percent

-profit ceiling are: (1) interest rates for commercial borrowing and

‘inflation rates both in the developed and developing countries are
too high to make a 14 percent rate of remittance on investment
-either attractive or reasonable; (2) once the ANCOM countries have
- fully integrated their system of foreign exchange controls, ajterna-

tive means of remitting profits other than as declared earnings will -
be prohibited—and, therefore, levels of declared net profits will in-

crease;'"” and (3) since TNE's are prohibited from capitalizing in-
tangibles and paying royalties from subsidiaries to parents some
additional compensation should be added as an adjustment.,"*:

" In addition to limiting the amount of net profits which a foreign
investor may remit abroad, the Andean Code also limits the amount
of net profits which can be reinvested in an enterprise without prior

authorization from the competent national authority. In the ab--

-sence of authorization, foreign investors are limited to a five percent
‘net profit reinvestment annually, calculated as a percentage of the
- registered ‘investment. Up to the five percent limit, reinvestments.
must still be registered with the national authorities.'® '

The question arises as to what may be done with profits above
~the 19-percent level—that is, the 14 percent remittance plus the five
-percent reinvestment limit—in the absence of additional reinvest-

ment authorization. Foreign firms may make new investments-in- .-
- the host country, but these new investments must be applied for

‘and authorized just as new investments coming from abroad." For-
-eign investors may invest in other national or mixed firms, provided
that such investment can be made without purchasing shares al-

105. Tnterview with Louis Gopdmag, Stafl Associate of Secial Science Research Coungil, |

in New York City, Apr. 14, 1974,

T 148, The profit ceiling question has been on the Commission’s agemia and there seems
fittle strong pbjection to having it changed. See Andean Code Changes. Fropused, Business.
Latin AMerica, Sept. 25, 1874, at 312,

© 107, Reported-rates of return on investment from manufacturing companies in Latin

America have fallen in the 10 to 20 percent range. See La Javestment and RO Pr{)‘rpeﬂa Turn-

Favorable for US Firms, Busingss Lanin AMERica, Nov., 20, 1974, at 370-71,
108, See note 38 supra and accompanying text,
- 109. Decision 24, art. 13, 13 Ivr'L Lecas, Mar'us 126, 132 (1972),
© 1), There is no bar in the Code agrinst using excess profits to establish a new enterprise,
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ready held by"hatiﬁnai investors,"! and that the investment does not
‘change the mixed or national character of the enterprise.” Finally,
‘Decision 70 of the Andean Commission lists certain types.of local

bond issues which-can be purchased with * excess profits’ wit.ho_u_t-.

the requirement of authorization.!**
The provisions in the Andean Code regardmg the Te.
* exportation of a foreign investor’s capital abroad are perhaps the

most ambiguous provisions in the Code,"™ and therefore leave a good -

‘measure of discretion in the hands of the individual member govern-
‘ment. It appears that foreign investors are limited in their re-

-exportation of capital to the amount of the investment authorized
and registered with local authorities." In addition, the foreign di-
rect investor must agree with the local authorities, at the time the -

investment Is registered, on the method which is to be used to value
‘his shares at the time of sale for divestment purposes.'® The valua-
tion procedure which is used by the local authorities becomes, as it
does with the profit remittance regulations," of primary import-
ance to the foreign investor, By inflating or deflating the value of
the initially registered investment, the local authorities can either

11l Decision 24, art. 3, 11 Ivr'L LEGAL Mat'is. 12b 128 {1972).

“112.. Decigion 24, art, 4, id. gt 130.

113, By Resolution G074, September 1974, Venezuela defines these securities to mclude,
inter afin, public debt instruments, mortgage bonds issued by Venezuelan mortgage banks,
commercial bonds which grant no right of participation in the management of the company,
.ang obligations issued by the Andern Development Corp. State Department memorandurm,
supra note 58, at 5. '

In addition, some foreign investors have reported that they are allowed to use their excess .
‘profits fur local expenses not. [iiractiy reiated to their. husmeases for example intra- -COmPERY -

girfare costs.
114, The provisions of the Code which deal dlre::t.iy with the questicn of capital re-
exportstion are Articles 7-10 inclusive. Decision 24, 11 INT'L LecaL Mar'ss 136, 131 {1872},
7,115, This interpretation follows from Article 8, which provides that:- '
‘[Rle-exportable capital is undersiood to be the capital formed by the total of the
. original foreign direct investment which is registered and. actuslly made, plus the
- reinvestments made in the eame enterprise in accordance: wnh the pmv:s:onn of this
regime and minus net losses, if any,
I cases of participation of national investors the foregoing provisions should be
understood to be limited to the percentage of the direct foreign mvestment in connec:
tion with the reinvestments made and with the net losses.
Declswn 24, art, 8, 11 Inn's Lear Mar's 126, 131 {(1872),
“This amount would include additional new foreign investments made in. the enterprisé
which are authorized and Tegistered.

116.. Decision 24, art. 31. Jd. at 337, The need for this valuation procedure reflects the .

fact that there are no operational “stock markets” in any of the ANCOM countrieg and that,
when the time for divestment approaches, local private capital may be scarce. Therefore,
share values will have to be administratively delermined.

117. See note 102 supre and eccompanying text,
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‘increase or decrease the permissible level of profit remittances and

‘the maximum amount which the investor can receive at the time of
‘the sale of his share in the enterprise, Thus the valuation procedure
provides both government and investor with a bargaining ﬂenbﬂity
which is lacking in other areas of the Code,

‘Whether the foreign direct invesior is limited in capital re-
exportation to the amount of the registered investment is not abso-
lutely clear, Neither the Andean Commission nor local implement-
ing legislation has done much to settie the ambiguity surrounding

‘these provisions. The Code could just as easily be interpreted to-

‘indicate that invesfors may re-export whatever amount oi capital is
received at the time his shares are sold,""*

I either case, the investor does not face a ca_pit-ai Joss at.the -
time of sale, since for tax purposes he will have depreciated the:

-value of his assets.on his own records. The foreign investor is, how-
‘gver, required to pay whatever taxes the host country may impose
-on the sale of his assets to local investors before re-exportation® A
great deal depends upon the discretion of the local authorities and
upon the foreign investor's ability to bargain with them effectively.
The Andean Code regulations govern credit transactions. Al
contracts for external credit must be authorized and registered by
“competent local authorities.”™ Payments made {o.amortize loans
from abroad must be authorized by local officials in accordance with

~registered contracts.)® In addition, the Code limits the amount of -
interest which may be paid on an intra-company loan between a -
foreign parent or affiliate and an ANCOM subsidiary to not more -

‘than three percent above the going rate of interest on first class
{oans in the country from which the loan is made.** Finally, foreign

-enterprises are denied access to other than short-term local credit -

118. This interpretation of the Code proceeds from hoth the Code and the national
implementing legisiation. Article 10 reads: "Foreign investors shali bave the right to transfer

abroad the amounts obtained from the sale of their shares, participation, or rights, after
payment of the pertinent taxes." Decision 24, art, 10, 11 InT'L LEcaL Mat'is 126, 131 (1972). .

Yenezuela's implementing legislation is typified by Decree 63, Article 33, which reads: “Foe-

eign investors shall be entitled to remit abroad the amount resulting from the sale of their-
shares, participations, rights to national investors or from the Hquidation of the compeany.’™

13 InT’L LEcaL Mat'Ls 1221, 1226 (1974),

119, Decision 24, art, 10, 1} Inv’s LEcaL Mar'Ls 126, 131 {1872). This provision op the
-apphication of domestic taxes to re-exported capital may lead to the conclusion ihay the
investor is beLtex off in obmmmg subatﬁnnai local equity participation st the outset of the
invesiment,

120, Decision 24, art, 14, id. at 132,

121 Decision 24, art. 16, id.

122, Decision 24, art, 18, 1d.
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in accordance with rules to be estabhshed by the Andear Commis-

510},’1 £22.
“In order to effectively control the flow of foreign exchange out
of the ANCOM countries, the Andean Code authorizes the member

countries to establish an “information and price control system of

intermediate products that may be furnished by suppliers of foreign

capital and technology.”"® The system grew.out of a study which
showed that profits were regularly taken out of Colombia by TNE’s
as inflated payments made by subsidiaries to parents for intermedi-

ate products and not as declared earnings*®

The establishment of effective transfer-pricing controls reguires.

the creation of a highly efficient bureaucracy. Data on the arms-

length prices of an enormous amount of intermediate goods must be -
accumulated and stored for retrieval, while prices undergo continu-~

ous change. The ‘practicality of such a system was questioned by

Senator Javits in the: Report of the Group of Eminent Persuns.'™

Reports from the ANCOM countries have yet to indicate that sub-
stantial progress is being made in the development of sich a system.

The Andean Code prohibits the inclusion, in agreements con-

cerning foreign investments or the transfer of technology, of clauses
which remove jurisdiction over investment disputes from the host

‘country. The Code also prohibits the subrogation of foreign states.

to the rights of its national investors in the event of investment

‘disputes.'” The provision on subrogation is principally directed to-
‘wards government operated investment insurance companies—such

.as the U.S. Overseas Private Investment Corporation'®-—which suc-

.ceed to the rights of their national investors after the payment of a-

claim (for example, for expropriation compensation} in order to per-
mit the use of diplomatic intervention to obtain compensation from
host country governments.” The provision by the ANCOM govern-

123, Decision 24, art. 17, id,
124, Decision 24, art. 8{c), id at 131,

125, See generally Vaitsos, Transfer of Resourees and Preservation of Manopoly Rents. .
in Harvarp UniiversiTy CENTER FOR INTERNATIONAL AvFains, Economic DevELormenT REFORT -
No. 168 (1970). See slso, on the role of 1ransfer pricing in she remmnmp nt pmﬁts. Impact

Repurt supra note 3§, at T4-75.
126, See Impact Report, skpra note 36, at 99,
- 127, Decision 24, art, 51, 11 InT'L Lecar Mar'cs 126, 141 {1972},

128. Several developed touniry governments now operate programs of fure:gn invests

-ment guarantiees for their nalional investors,

129, OPIC's legislative purpose is to stimulate the fow of U.S. private capital inta less
developed countries by guaranteeing these investments against political risks and providing.

developmental loans. See, e.g., Public L. No. 83-380 (Aug. 27, 1%74}. Since OPIC operates

Published by SURFACE, 1975

27



Syracuse Journal of International Law and Commerce, Vol. 3, No. 2 [1975], Art. 3

346 Syr. J. It L. & Com.  [Vol. 3:319

ments that iinvestment disputes may only be decided in the host
country does not mean that a foreign investor could not appeal a -
denial. of justice to an international tribunal and seek whatever:-

remedies.are’ avaiiable under international law,

D, . Provzsmns Regulating the Transfer of Technology
“The AN COM countries attach great value to the role of modern

technology in the industrial development process® The goal of -
ANCOM technology poliey is to acquire necessary technology from

-abroad at the least possible cost and with the fewest strings at-
tached,™ and simultaneously to unprove local research and. devel-
opment capabilities.!

The ANCOM countries have developed a new attitude towards.

the transfer of t-e_(_:hnology from abroad, whose impact is only bggm—
ning to be felt by foreign direct investors.'® In essence, the attitude

derives from the belief that technology should not be
- commercialized, but that developed country industries should make -

it freely or cheaply available to developing countries.™ Research

on & seif-sustaining hasis, however, it must require vompensation from host country govern-
ments or rapidly deplete its insprance reserves, OPHC seeks compensation only as required

‘by: general principles of international law and ot thmugh 1.8, Gevernment. dipiomﬂnc :

intimidation,

130. The introductory pertion of Decision 84 of the Andean Commission Tesds in part:

*Qur contemporary world ig characterized by the controlling influence that is inherent in the

possersion of know-bow and the capagity-to utilize it-in economic and social onentatmn *Bee. -

13 In7'u Lecan Mat'es 1478 {1574).

131, The ANCOM countries relate their previous relation to technology transfer as fﬂi

lovws:
Member Nations have had recourse to externil services in & proponderant form to
satisfy the needs of technical development, with such undesirable resuits as the -
[following solutions inadeqguate to the characteristics of eronomic development of the -
Member Nations and to the availability of productive factors; extremely elevated
-costs; limited possibility to exercise-a choive armong various alternative solutions; the -
~displacement of local operations and elements, and the underutilization of local:
-scientific and technologica! resources; a conditioning of political and econemic deci-
-sions to technological sclution imposed from abroad; and & miscellany of unsatisfied
needs due 1o the madequacy of technnlugscal solutions . .
Decision 84, id. at 1478.
132, Decision B4, para. 8, id. at 148].
133, This impaci comes as the ANCOM countries gradually require investors 10 conforni

their technology agreements 1o the Andean Code's regulations. Venezuela has, for exampte, -

given foreign investors unti! December 31, 1975, to have their contracts approved by the
Buperintendency of Foreign Tnvestments; after which, contzacts which do not conform will

cease 1o have legal effect. Decree B3, arts. 81 & 63, 14 Inv's LuGaL Mat'is 1221, 1232 (1974).

134, Sce generally Junta del Acuerdo de Cartegena, Policies Reluting to Technology of
the countries of the Andean Pact: Thelr Foundations, UN. Doc. TB/107 (1971},
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-and development costs involved in the generation of new -bommez-.
cial technology are fixed. costs of the enterprise involved, This fixed

cost is recovered by the enterprise when its product is mar-

‘keted—that is, the product incorporates the technology, and the

‘technology costs are reflected in the selling price of the product. For .

a parent company to sell this technology to its own subsidiary is to

profit twice from the technology: once from the sale of the product
itself, and once from the sale of the technology.’

‘The ANCOM countries have created legal mechanisms for im--

-plementing their policy relating to technology transfer in the An-

~dean Code and in the recently enacted Decisions 84 and 85 of the- .
‘Andean Commission.” The Andean Code provides broad rules on -

-several aspects of the technology transfer (or “commercialization™)
‘process, and Decisions 84-and -85 supplement the Code with detailed

provisions relating both to the creation of a regional technological =
‘infrastructure and to the legal treatment of patents, licenses, and.

‘trademarks within ANCOM.

The Andean Code provides that technological agreements may '
not be c_ap1tahzed as foreign direct investments."™ In addition, par--

‘ent companies or their affiliates are prohibited from receiving roy-
alty payments from. their subsidiaries incorporated in ANCOM

countries for the use of patents, trademarks, licenses, and in some -
cases, even technical assistance in the form of personnel."™ All

135.. Md.
136.. Decision 84 of the Andesn Commission, Deeision on The Bases for o Subregional

Technological Palicy, and Decision 83, Decisfon on Industrie! Property, were adopied in June '
1974, For the texi of these two decisions see 13 INT'L LEcalL MaT'ls 1478-99 (1974). The

"ANCOM governments were given a peried of six months following the approval of the Deci-

siong to incerporate them into domestic law. Implenenting legislation is not vet available,
and it is not yet reporied that the Decisions have been implemented. bt is possible, of course,
that these new Decisions may be modified somewhat in their implementation in the'individ-

val member countries, Nevertheless, for the purposes of this discussion we will treat these'

Pecisions as if adopted in total.
137. Decision 24, arts. 1 & 21, 11 Invr'L Ltgas, Mar'Ls 126, 128, 134 (1972). This, uf._ct_mrse.

means that technelogy capital cannot be used to Increase the right to profit remittances, or -
be included in valuation caleulation for the purposes of re-exp-:s:t of ca pital See’ Secuun e, -

of the text.

138, Decision. 24 art. 21, id. at 134. While the Code prohibits royalty payments for
“intangible technolegical contribution,” this term is not expressly defined in the main body
of the Code. Intangible technologics! contributions are referred to.in Annex 1 of the Code as;

A"0arks, Industrial Models, Managerial Capacity, Technical Knowhow Whetheror Not Pat-.

ented, and Alternate Possible Technologies.” In Venezuela's implementing Decree 65, tech:
nological contributions are expressty defined for Article 21 purposes to include technical
assistance in the form of qualified personnel, Decree 63, art. 6, 13 InT'L Lecal Mar'is 1221,
1222 {18743,
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technological agreements, whether between parent and subsidiary, -

or between an ANCOM incorporated firm. and unrelated foreign
firm, must be approved by the competent authority of the receiving
smember country.*®

Patent and trademark licensing agreements are prohibited

from incorporating a variety of restrictive clauses which might tend

to limit the flexibility of the receiving ANCOM company in the use-
of the license (for example, export restricting clauses, tie-in clauses,
and the like)."** The recent Decisions 84 and 85 of the Andean Com-
mission, however, establish in detail the guidelines for the registra--
tion and authorization of patents, trademarks, and licenses within-_
ANCOM, and the umform legal treatment whmh such registration

will confer.™
- ‘Decision 85 provides regulations for the registration of patents

in the receiving ANCOM country and delineates the legal rights.

which ownership of a patent may confer. Patents may not be

granted for certain types of products."* The application for a patent.

must include a technical description of the invention complete
enough to allow duplication.'® Patents may be granted for a maxi-

mum period of ten years, with renewal and proof of exploitation R
required after five years.™ Subject to the limitations expressed in

other areas of Decision 85, a patent confers on the owner the exclu-
“sive right to exploit it-in the rec1p1ent countzy, to grant licenses for

its exploitation, and to receive royalties or compensation for its
exploitation. Patents do not confer an exclusive right to import the
patented product or one manufactured under the patented pro-.
cess.™ Filing a patent application in one ANCOM country gives the - .
applicant a (one-year) priority right te file for patent in the other

member countries,

The more interesting regulations of Decision 85 have to do with-

the licensing of patents. Patents may only be exploited in ANCOM

135, Decision 24, art. 18, 13 Ine"u Lecar Mae'os 126, 132 {19723,
140. Article 20 for ¢lauses which may not be contained in contract on the transfer of

technigues or patents and Article 25 for clauses which may not be contained in trademark .

licensing agreements. Decision 24, arts. 20 & 25, id. al 133, 135

141. Decision 84 deals primarily with the establishment of & regionsl teehnoelogy pohc_v. .

Legal details are coptained in Deeision 85. See note 136 supra.
" 142, This includes, inter alia, pharmaceutical products and beverager. Decision 85, art
4, 13 'L Lecan Mat'is 1489, 1490 [1974).

143 Decision B, art. 1% e}, id. at 1498].

144, ‘Decision 85, art: 28, id. al 1492.

145, Degision BS, art. 28, [d.

146, Decision 85, ert. 10, id. at 1491,
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- pursuant to authorization by competent national authoerities. " Li-
censed patents must be exploifed within the country of registration
-according to conditions established in Decision R5.9 After a period
‘of three years from the date that the patent is granted, any person
may apply tothe competent authority: for the granting of a “com-

pulsory license™ if the patent has not been exploited adequately.

within the member country, After a period of five years the compe-
Aient authority may grant a compulsory license regardless of whether
or not conditions of expleitation have been satisfied.'” The holder

of a compulsory license must pay an “adeguate compensation” toa -

-patent holder.'™ The government of the esuntry in which the patent

‘is registered may at any time grant a compulsory license in view of

-national development needs or interest in the public health,™ Li-
censes which do not comply with the reguiatmns eatabh%hed in De-
-cision 85 will be considered void ¥

Trademarks must be approved and registered by the competent

-national authority as well,' and registration of a trademark grants -

‘the right of exclusive use for continuously renewable periods of five

years.'®" Likewise, trademark licensing agreements must be. ap-.

-proved and registered.'® Trademark licensing agreements may not

include a variety of export-restrictive clauses, which were earlier
prohibited by Article 25 of the Andean Code." Trademarks are not-

subject. to “*compulsory licensing™ as are patents.

The new ANCOM regulations governing patents, licensing, and
trademarks represent an attempt by the member countries to make
modern technuiogy more freely accessible to commercial enterprises

in the region. The regulations provided by Decision 85 represent a

radical departure from the traditional concept that patent owner-
ship rights should be afforded the highest degree of protection. In
effect, the patent licensing rules provided by Decision 85 mean that

147, Decision 86, arts, 42, 42, & 43, id. &t 1483, 1494,

148. The exploitation of a patent may not be suspended. for more than one vear; produc-
“on of the patented product must meei the demands of the national ‘market ré qualily,
guantity, and price; and the patent owner must grant Jicenses under reasonable conditions
to-satisty the market, Decision 85, art, 34, id. at 1403,

148,
150,
151,
a2,
153,
154,
155,
156.

Drecision B, arl,
Decision 85, art.
Treciston 85, art,
Decision 85, art.
. 60, id. 81 1497,
B4, id, -

81, id, sl 1498,

Drecision 85, arl

Pecision RBA, arl.
Pecision B9, art, |
Pecision 85, arl.
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ANCOM country governments are free to give away a registered -
.patent, to any enterprise which desires it, so. Jong as this procedure -
-is considered in the interests of the member countries’ development
-plans, and so long as some unspecified form of compensation is =

provided to the patent owner. The rules do not specify that “com-

pulsory licenses” may be issued solely to ANCOM national inves-
tors, and it appears that a foreign investor’s reglstered patents may.

even be licensed to other foreign enterprises in ANCOM..

_ Decision 85 was designed to be tmplemented in the domestic -
law. of the ANCOM members within six months following its ap-
proval by the Commission.' No information has yet been made
-available on the process of implementation and, as was the case
with the Andean Code, the time limit on implementation may be -
exceeded by the member countries. However, when the Decision is-
implemented its rules will apply to patents, licenses, and trade-

arks already registered in the region,"® In addition, the rule estab-
lished in Article 21 of the Andean Code which provides that subsidi-
aries may not pay royalties to their parent companies is already

‘being enforced in at least some of the member countries;™ and while - |
technology supply costs may to some extent be added to the selling .
price of products and thereby returned as profit, these profits are -

limited to 14 percent per annum on the registered value Dt the
investment. (w}neh cannot include technology}.

The impact of the new technology transfer regulations on for-
eign direct investor behavior can only be speculated upon, as they -

have no precedent in modern investment regulation. It might be

expected that for foreign firms whose ‘research and. development -
costs are high {for whom innovative technology represents a primary .
competitive advantage over their international rivals), the ANCOM
technology regulations will represent a major disincentive to new.

investment. Or, at least, these firms may wait a period .of several

vears. after the deveiop_ment of a new technology before bringing it.
into the Andean region. For firms whose products embedy technol-

ogy which is widely dispersed and whose investment advantages lay
more in the access fo capital, marketing, or managerial skills, the

357, Decision 85, art. 86, id. at 1488,

158. Decision 85, ari. 85, id.

159, Veneruels, for example, has indicated to foreign direct investors that as of Decem-
her 31, 1975, their technology agreements must conform. 1o Decree 83 regulations, one of
which, Article 21, prohibits the payment of subsidiary to parent royalties. Foreign firms have
been inforsmed that after December 31, 1975, they will mo Jonger be permitied royalties Lo their
parents.

https://surface.syr.edu/jilc/vol3/iss2/3

32



_‘Abbott: Andean Code Analysis

":197_5} 5 ~‘Andean Code Analysis = 351

technology regulations should have little impact at all.

The ANCOM countries are betting that foreign investors will .
be willing to trade their technology for access to the expanded.

ANCOM market. The outcome of this gamble remains to be seen.
I successful, the ANCOM policy may improve their technological
infrastructure and increase their industrial self. suﬁiciency If un~

successful, the result may be another period of years in which -
ANCOM industries fall farther behind those of the developed coun.

tries in technological development. It remains to be seen how far the

"ANCOM countries can proceed in extracting concessions from for-
- eign direct investors before disincentives overshadow opportunities. -

1V, “THE INTEGRATION OF MARKETS AS APPLIED TO.

THE ANDEAN FOREIGN INVESTMENT CODE.~
A.“ Changing the ECOHOm-iC :B_ﬁfanc_e'of' Pgwer; .

In the second section of this Article the relationship between-
_host developing countries and foreign direct investors was analyzed s

“in terms of bargaining theory. It was noted that .as the economic

power Telationship between the two major bargaining participants -
changes, the terms by which foreign direct investors are permitted .

to operate are also subject to change. The member countries of the . -

Andean Common Market have taken affirmative action to increase

their economie bargaining power vis-&-vis foreign direct investors.
The movement towards creating a free trade zone among the mem-.

bers and establishing a common customs barrier have, in effect,

created one large economic unit where before there existed an unre- .
lated collection of smalier units, The creation of this integrated . -
‘market and the concentration of sovereign authorities in the Andean - -

Commission have enhanced the economic bargaining power of the

ANCOM countries and have resulted in a change in the terms under~

which foreign direct investors are permitted to operate.

As of 1973 the combined population of the ANCOM countries
was T1.6 million persons. By 1980 this figure is expected to reach : -

more than 80 million.?® Thus, measured in terms of population, the

'ANCOM market is now larger than that of either Argentina or Mex-.

ico, and is second only to Brazil among the Latin American coun-
tries,” In addition to a large consumer market, the ANCOM coun-

. 160, See How Latin America’s Murkets Measure Up, Busingss Lativ America, Deg. 25
1574, at 411,. '
1681, _jd'.
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tries collectively offer to foreign direct investors a wide range of -
natural resources vital to manufacturing activities, for example,-

Venezuelan iron and petroleum, Bolivian tin, and Chilean. copper
and a large manpower pool, not as yet fully tapped.

Of course, for a common market to be an attractive market -
there must be some indication that the reduction of tariff barriers . -

'will result in an increase in intra-regional trade. Recently released

IMF Direction of Trade statistics'® provide empirical evidence that -

tariff reductions in the ANCOM region are producmg an increase
in mira-regmnai tradmg activity.

“Intra. ANCOM Exporis (Lo.b.) -
©and Imports (B4 0
{Millions of '$_U.,S~__)- E

Y% increase Ancom- % of

_ 1968 1873 - 1968-1973 totel exporis

- Exports  Imports Fxpnna Impnrts hxpnrt: imports  196R 1873

Bolivia- | 87 1 48 | eez i 80 | 554 | 74 ] 22 1 107
Chile 1150 483 | 234 | 594 | 56 20 - 16 | 18
Colombia. 1 240 1 220 | 791 ‘I 417 | 230 gy | 48 | 73
Ecuador ™ § 123 | 173 | 754 | 324 | 513 B o83 T 138
Pery a1 282 | 2 87 | 96 | 222 | 27 4.3
Venezueka 64.6 ! _'[QI‘? 51.4 231 1 ~20 1% <05 <051
Tuotal 1437 1413 2987 255.3. 168 81 2.5 1.1

Total excluding Venezuela 60 0

If Venezuela is excluded from the figures. ahove, because the tre-

mendous rise in petroleum prices actually decreased its share of = -

intra-ANCOM exports, the figures for the remaining five ANCOM
countries show an increase in intra-regional trading of 217 percent
between 1968 (the year before ANCOM was. formed), and 1973,

While the base from which these countries began is not great,' the .
increase may well be indicative of a trend towards the satisfaction

of ANCOM demands with locally produced products.

As a general proposition the ANCOM countries, like all of the -
Latin American countries, are at an intermediate stage of industrial

development.' At this stage, in order to maintain a competitive

import-substituting and export-producing manufacturing sector,

162. 1MF, Direction of Trade; Stalistics Bureau, reprinted in Andezn Trade Expanston

is Spurred on by Integrotion Efforts, Busivgss Latiy America, May 23, 1875, at 163,

163. That is, intra-ANCOM trade as o percentage of €XpaTLs Tose from g 1968 baqv ut-

2 5 percent, 10.a 8.0 percent toinl in 1973,
1684, Ses UN. Economic Commission for Latin Ame::r‘a Report of May 1975, at 1; A,
Hinscumas, supra note 46, at 8.
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the ANCOM couniries must 1o some extent depend on foreign capi@

tal and technological expertise. At present, Bolivia, Ecuador, and

Chile are more dependent on foreign assistance than are Colombia,
Peru, and Venezuela. The collective attitude of the ANCOM coun-
tries towards the contribution of foreign direct investment in the
-development process can be more readily identified—although cer-

-fainly the range of positions hetween Chile and Peru may be consid-

erably different. This att'itude is that foreign direct investment has
-both positive and negative attributes, and while the positive con-
tributing factors may be encouraged, the negative attributes—such
as a tendency towards political intervention—cannot be allowed to
predominate. Individual investment projects must be examined

carefully to determine the contribution which may be afforded to -
‘the development process and must be accepted only on the basis of -

‘positive contribution.

The ANCOM countries retain the bargaining advantage of sov-
ereign authority, and with this authority at least partially concen-
trated by the Andean Commission, their power has been enhanced.
‘That is, foreign governments and investors are no longer confronted

by a single and relatively small Latin American country when they.
—attempt to influence or object to a decision which an ANCOM gov-

ernment has made. Parties attempting to bargain with the ANCOM
countries are now confronted with a sovereign unit whose territorial
‘mass extends the entire western length of Latin America. While this

enhancement of sovereign power cannot be measured in statistical -
‘terms, the U.S. Government, for example, would more likely socner
‘take an action which might ahenate a single state like Bolivia than -

one which might alienate the entire Andean group.

The economic bargaining power of foreign direct investors is -

limited by the lack of concentrated authority. While the ANCOM
‘governments may present a united front to foreign investors, these
investors remain in competition with.each other in the international

-arena and, in the case of 1.8, investors at least, may be prohibited

by antitrust laws from agreeing with unanimity to a set.of minimum
investment terms from the ANCOM countries. And even if 11.8.
‘investors could agree to form a united bargaining position vis-&-vis

‘the ANCOM countries, their competitors from Japan and Western -
‘Europe would remain independently able to fill an investment vac-
uum. A policy of confrontation might be successful if cooperation .

could be established among the direct investment suppliers of all
the developed countries. This policy, however, would be both im-
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practical and counterproductive.'®

In addition, the greater the incentives for mvestment offered by -

a ‘particular region, the more likely that foreign direct investors
would be willing to accept less attractive investment terms. Thus,
whichever factors explain the motivation behind a foreign investor’s

decision to enter a particular region,™ the increase in ANCOM

market size and the trend towards increased intra-regional trade are
bound to represent positive investment incentives. The increased.

economies of scale which foreign direct investors are permitted and .
the protection which a common tariff barrier may aftford will in-.

crease the competitive advantage of the local producer, Transna-

tional competitors are not likely to risk- losmg a market as 1arge as:

ANCOM 10 their rivals.
B The ANCOM ‘Bargaining Strategy

Within the limits of the economic balance of power, host coun-.
tries and foreign direct investors may employ bargaining strategy to. -

obtain for themselves the most attractive set of investment condi-

tions that are mutually acceptable, The bargaining strategy of the

"ANCOM rcountries has taken the form of the Andean Foreign In-
vestment Code. The Andean Code establishes for all of the member

‘countries a set of minimum non-negotiable bargaining Iprinciples.' _
which the members are prohibited from relaxing. The commitments -
~ of the member countries are enforced by public opinion, domestic -

law, and the sanctioning powers of their ANCOM neighbors."¥

The major commitments of the ANCOM countries include the -

gradual divestment of majority ownership and control in non-.
-exempted sectors, the adherence to strict requirements for agree-

‘ments on the transfer of technology, and, to a great degree, the -
limitation of the remittance of profits abroad,' Because these -

major principles are non-negotiable, they place the foreign direct
investor in a position of either investing and accepting the terms
offered, or rejecting these terms and refraining from entering
ANCOM.

165. That ig, a united demand hy the Western devejoped investment suppliers for a

- change in the terms of the Andesn Code would probably cause political problems which would o

more than cutweigh the benefits of improved mvestment terms.
‘166, See Section ILA.2 of the text.

187. The most powerful evidence thet this zanctioning power is effective iz that Chile -
‘was forced to hack down from a different set of principles which it established in contraven- -

tion of the Code, See note 90 .supra.
168, Exemption from this reguirement requires petitioning the Andean Commission. See
texi accompanying note 105 supra.
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- On the other band, the Andean Code by no rmeans eliminates

all bargaining between individual ANCOM governments and poten-

tial foreign direct investors. The valuation of the foreign direct in-..

vestment {on which much of the potential for an investment’s prof-

itability depends) has been left to the discretion of the individual
-member governments. In addition, the levels of income taxation and "
- capital re-export taxation, as well as the ability to petition the Com-

~ mission for a change in profit-remittance levels, have been left in

the hands of individual member governments. Therefore, for foreign . '
direct investors who are wiiiing to accept the major requirements of*
the Andean Code, there remains a ﬂexlbxhty within which a rela~-

tively attractive investment agreement can be negotlated

The increase in ANCOM's economic power vis-a-vis fare1gn .

direct investors and the strategy of commitment to several major
investment regulating principles are designed 1o produce ‘a major
change in the role which foreign direct investors play in the political,

social, and economic life of the ANCOM countries. For the desired
changes to be achieved, the ANCOM countries must maintain a -
firm commitment to these principies, because once negotiation over.
the major principles of the Andean Code is permitted, the ability.
of the member countries to maintain them will be. severeiy dzmm-_._

ished..
C. The Outcome of the ANCOM Strategy. .

_ ‘We cannot judge the impact of the Code on the basis of whether -
‘the flow of foreign direct investment into ANCOM has increased, -

diminished, or remained the same because the ANCOM countries

‘clearly had goals in mind other than maintaining a steady flow of -
foreign ‘direct investment when adopting the Code. How can we

measure the political, economic, and social value of increased par-
ticipation of local investors in the industrial development plans and
" future of a region?

The U.S5. Department of Commerce statistics on the book value -
of U.8. direct manufacturing investments in ANCOM and other-
‘Latin American countries supply httle in the way. of revealmg analy-.

i, 18

‘169, These stalistics are complled from the Deparzment of Commerce- pul:luatmn
Survey of Current Business, for the years 1068-1974,
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Estimates of Property, Plant and Eguipment
Expenditures by Majority-Owned Foreign Affiliates
of 11.8. Compenies - Manufacturing Totals {Millions of 3LLS,}

Totaf
1G66 1987 1968 1968 1YTO 1971 1972 1973 1974 147H 1966 1975
Chile Todr 1] 18] 1) 34 1] 1 2l m
}
Colombia. “2p 7 B4 22 Zn 1344 38 44 5F 44 ¢ 58) JANCOM totsl
_ B . _ ) Jexcluding
Peru ] 28 42 31 15 A 81 & 6. 6 1 11} {Ecuador &
'- ' ) | Bolivia -
Venezuela 371 44 | 45 ¢ 62 B5 ] 59| B6 | 851 7B 10Ty | BR 185
Other.and - ; ' o '
Unallocated | 7 ] 74013 G| 6 Tl o4 3| — -
Mexico I 106 | 1TT | B0 ) 168.f 1421 187 | 180 1 213 | 254 100 284
Panama D 2.1 2 4 3] 4 6| 81 10 1w 1 W
Other Central : : ' S
Americs - | 137 15|19 ] 234 =zl BE [ 23 | 28] 35. 44| - -
Argentinga {1 60] 73] .64 1 95] 1230 60 A9 | B! 95 | el 60 106
| Brazii- 91! 142 | 200°] 206 | 189 | 295 | 461 | 563 | K45 11040 | 91 1040

In the five year period between 1968 (two years before the An-
-dean Code was adopted) and 1873, the increase in the book value
of 118, manufacturing investments in the ANCOM countries as a
whole {excluding Bolivia and Ecuador) was considerably greater
than that for Argentina, shightly less than the increase for Mexico,
“and considerably less than the increase for Brazil. Chile, where the-
yvalue of U.8. manufacturing investment actually decreased during
this five year period, experienced severe political disruptions during.
this period, so that the decline in foreign direct investment activity
can hardly be attributed solely to the Andean Code. Peru, where the
valite of U.8. manufacturing investment remained nearly constant,
pursued a policy towards foreign direct investors which went beyond
the requirements of the Andean Code,

The Department of Commerce estimates on property, plant,
and equipment expenditures by U.8. manufactureys, which are-
more current, tell much the same story.”® Again we find that
ANCOM as a whole was the site of expenditure increases slightly
higher than in Argentina, slightly lower than in Mexico, and with
other Latin American countries lagging far behind Brazil. Again,
the lack of dynamism in Chile and Peru must be attributed to-
domestic political activities as much as to the Andean Code.

What conclusions can we draw from these statistics? First, it
‘appears that Brazil is far more attractive to foreign direct investors

170. See Buagay o Economic ANaLYSIS, DEFARTMENT OF COMMERCE, Sekvey 0F CLBRENT
Busivess, Sept. 1974, at 23-34, Mar, 1975, at 19-23,
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Estimates of Property, Plant and Equipment
Expenditures by Majority-CGwned Foreign Affiliates
of U.8. Companies—Manufacturing Totals (Miltions of $U.5.)

1966 1967 1968 1069 1970 1971 1972 1973 1974 1075 1066 1975

{Chile TR T iE

| ' BT E T TR ] oy | ANCOM. |
Colombie - | 20 | 28| 22| 251 34| 239 ] 45 1 51 1 49 | 58) |‘totalk
- Peru 4O%B o4z 21 15 -5 8 & 61 51 11 |excluding
. -~ { Ecuador &/
Bolivia

Veneruela | 37 | 441 454 621 850 5o | a6 851 78 j10m | 9% 1%
Other end : E : : ’ 1. i _
Unaljocated | 7 ] & A S 4 R B - [ T4 W 24 ] 23 | e

Mexico wo | 105 1177 | 15s (188 [ 142 [ 3157 ] 180 | 213 | 254 | 100 | 254
Panama 1 24 24 41784 4 B 8 NS B LSS B 1Y)
Other Central} : . ' " .

American 13 15 194 23| 2 26 23 28 | 35 4 =] -

Argentinga | 60 | 73 | 63 ] 95 |124 | 90 | &9 | B9 | 95 | 106 | BO| 106

Brazil 81 | 142 | 200 [ 206 | 18D 1295 461 | 463 | 845 [1040 : 91 [1040|

'l

than other Latin American countries. Brazil offers the largest con-
sumer market in Latin America in terms of population, an unusual

‘history of political stability, and a governmental attitude which is

hespitable to foreign direct investment."” Beyond this, the ANCOM

‘countries as & unit have attracted slightly more foreign direct in-
vestment than Argentina and slightly less than Mexicoin the period
-since the Andean Code was adopied. Argentina and Mexico have
‘adopted foreign investment regulations somewhat similar 1;0 those
of the ANCOM countries.’

But as has already been. indicated, the measure ‘of success or
failure of the ANCOM policy towards foreign direct investment will’

~depend on the future of economic development in ANCOM, the
‘increase in political, economic, and social autonomy, and the crea-

~tion of a technological infrastructure which is capable of meeting
the challenges of the developed worid It may well be 20 YEATS before-.

the results are clear. ~

D. Implications and Conclusion

A great. tension p:esently surrounds the relationship between -
developing countries and foreign direct investors throughout the
world. Governments feel themselves threatened by what they per-

‘ceive as the overwhelming power of transnational enterprises to in-
fluence their economies and destinies, Transnational enterprises
consider themselves threatened by what they consider a disregard
on the part of sovereign governments for their legal rights.

171. For a thorough discussion of investment conditions in Brazil, see generally P, Gar-
vanty, Doins Busingss v aNp wite Braaie (38720, '
172, For Argentina, see 12 bvr'L Lecat Ma1'Ls 1489 (1973). For Mexico, see id, al 643,
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The member countries of the Andean Common Market have
‘taken innovative steps towards achieving a balance between their

-own interests and the interests of foreign direct investors. They have
integrated their ecopomies, and to some extent.their soverelgn au--

thorities, in order to increase their economic power vis-A-vis foreign

direct investors, and they have adopted and implemented the An-

-dean Foreign Investment Code 1o take advantage of the new eco-
‘nonic balance.

The continuous bargaining process which characterizes the re-
“lationship between host countries and foreign direct investors indi-

-gates that investment agreements are subject to renegotiation and
-change. The Andean Foreign Investment Code provides a legal

mechanism to accomplish this change over time by requiring foreign -
investors gradually to relinquish their control over manufacturing -

:enterprises, The Code thus provides s mechanism for reducing

the political tensions surrounding the presence of transnational sub--
sidiaries by eliminating the necessity for abrupt demands or expro--
priations by the ANCOM countries. It also embodies a degree of -

flexihility which permits both governments and investors to seek
-and make concessions on the terms of investment agreements.

‘The ANCOM model of integration and investment regulation

may well be the wave of the future. Unless the international com-

munity as a whole can prescribe guidelines for the operations of )

transnational enterprises, it remains for individual countries and
regions to deal with the issues surrounding them on their own. In

this Article an attempt has been made to characterize the relation-. -
ship between host countries and foreign direct investors and to show

how the actions of governments can affect this relationship. Legal
systems cannot be divorced from the realities which they govern,
and if systems are to be developed which can reduce the tensions
surrounding foreign direct investment, the factors which govern in-
vestment conditions must first be understood.

https://surface.syr.edu/jilc/vol3/iss2/3
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