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Of the twelve judges voting with the majority, eight of them 
delivered separate opinions. Of the eight who delivered such opin­
ions, six of them (Judges Jimenez de Arechaga, Nagendra Singh, 
Morozov, Ruda, Mosler and Tarazi) considered the question of the 
Court's jurisdiction. They observed generally that had the Court 
been in a position to indicate interim measures, the Court would 
have been compelled to determine first whether or not it had juris­
diction over the merit of the case.77 

The test applied by the Court in rejecting Greece's request for 
interim measures was based on the concept of "irreparable harm." 
The Court found that Greece failed to show how the alleged activi­
ties of the Turkish research vessel would result in "irreparable 
harm" to Greece.78 The Court emphasized that "the alleged breach 
by Turkey of the exclusivity of the right claimed by Greece to ac­
quire information concerning the natural resources of the areas of 
continental shelf, if it were established, is one that might be capable 
of reparation by appropriate means."79 By taking this position, the 
Court seemed to have agreed with Turkey that the alleged injury 
was compensable, and therefore the request by Greece for interim 
measures should be dismissed.80 The Court, adopting Turkey's con­
tention, took a similar position to the holding in Cyanamid, where 
the rule for interlocutory injunctions has been summarized by Wal­
lington: "if the plaintiff would be adequately compensated by dam­
ages which the defendant would be expected to meet, an injunction 
should be refused."81 

The Court's reliance upon a showing of damage which cannot 

77. See note 29 supra. The Aegean Sea Continental Shelf Case is a unique one in that 
Greece instituted proceedings in the Court as well as before the Security Council, thus seeking 
both legal and political relief. In its resolution of August 25, 1976, the Security Council urged 
both Greece and Turkey to "do everything in their power to reduce the present tensions in 
the area so that the negotiating process may be facilitated .... " 31 U .N. SCOR, 1953rd 
meeting para. 2 ( 1976). The Security Council also called upon the two states "to resume direct 
negotiations over their differences ... . "Id . para. 3. 

In its order of September 11, 1976, in which it refused to indicate interim measures, the 
Court did not address itself to the issue of the legal consequences of the Security Council 
resolution. Judge Lachs, in his separate opinion, took issue with the Court on this point. 
[1976] I.C.J. at 19-20. On the other hand, Judge Elias in his separate opinion took issue with 
the Court's heavier reliance upon the principle that the applicant must show "irreparable 
harm." Id. at 27-30. For a more extensive discussion of Judge Elias's opinion, see notes 82-86 
infra and accompanying text. 

78. [1976] I.C.J. at 11, para. 33. 
79. Id. 
80. See note 73 supra and accompanying text. 
81. Wallington, supra note 2, at 84. 

18

Syracuse Journal of International Law and Commerce, Vol. 4, No. 2 [1977], Art. 2

https://surface.syr.edu/jilc/vol4/iss2/2



1976-77] Injunctions and Interim Measures 295 

be compensated either monetarily or in kind as a basis for indicating 
or refusing to indicate interim measures of protection was found to 
be an unacceptable test by Judge Elias, who filed a separate opinion 
relevant to our analysis.82 Judge Elias observed that the Court failed 
to maintain a sufficient balance between two elements whose proper 
consideration necessarily flows from the requirements of Article 41 
of the Statute of the Court which confers jurisdiction and power over 
the Court to indicate interim measures "if circumstances require." 
The two elements are: (1) the preservation of the respective rights 
of the parties to the dispute, and (2) the prevention of possible 
aggravation of the situation or expansion of the dispute. 83 In the 
opinion of Judge Elias, the Court failed to maintain a sufficient 
balance between these two elements because it appeared to lean 
more towards preservation of rights and less towards prevention of 
aggravation of the situation.84 The better standard to achieve a 
proper balance would be one requiring that "the parties to a case 
must abstain from any measure capable of exercising a prejudical 
effect in regard to the execution of the decision to be given and, in 
general, not allow any step of any kind to be taken which might 
aggravate or extend the dispute."85 Judge Elias concluded his opin­
ion by making the crucial point which is quoted with approval: 

Finally, the apparent acceptance by the majority of the Court 
that, once any damage resulting from the exploration and/or exploi­
tation by Turkey is capable of being compensated for in cash or 
kind, Greece cannot be said to have suffered irreparable damage 
does not seem to me to be a valid one. It means that the State which 
has the ability to pay can under this principle commit wrongs 
against another State with impunity, since it discounts the fact that 
the injury by itself might be sufficient to cause irreparable harm to 
the national susceptibilities of the offended State. The rightness or 
wrongness of the action itself does not seem to matter. This is a 
principle upon which contemporary international law should frown: 
might should no longer be right in today's inter-State relations. 88 

The above view illustrates clearly why the domestic rule gov­
erning the granting of injunctive relief, which relies heavily upon the 

82. [1976] l.C.J. at 27-30. 
83. Id. at 27. 
84. Id. 
85. Id. at 28-29, quoting from the standard laid down by the Permanent Court oflnterna­

tional Justice in The Electricity Company of Sofia and Bulgaria, [1939] P.C.l.J., ser. A/B, 
No. 79, at 19. 

86. [1976] l.C.J. at 30. 
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plaintiff's and defendant's ability to make monetary reparations, is 
not suitable for international proceedings for interim measures. So 
long as this rule, which tends to equate "might" with "right," is 
applied in domestic proceedings, there is no reason why, in similar 
situations involving international relations, the argument against 
this rule should not be given serious consideration. The test re­
flected in the Aegean Sea Continental Shelf Case ought to be viewed 
in the future with this point in mind. 

It should be emphasized, therefore, that the recognized need to 
preserve the status quo through the indication of interim measures 
ought not rely exclusively on the showing of irreparable harm. As 
one writer has also rightly observed, the remedy ought to be made 
available "in the event of other equally compelling reasons being 
found to exist, [but] where irreparable harm is not conclusively 
established. " 87 Such "equally compelling reasons" may be the desire 
to prevent the dispute from being aggravated or extended, as has 
been argued above. 

III. THE PROBLEM CONCERNING THE EFFECTIVENESS 
OF THE ORDERS IND/CA TING INTERIM MEASURES 

Another critical difference between proceedings for interim 
measures under international law, and proceedings for interlocutory 
injunctions under domestic law, is the legal effect of the remedies 
granted under the two proceedings. A decision of a domestic court 
or tribunal granting an interlocutory injunction is binding upon the 
parties in the case. The legal effect of such a remedy, when war­
ranted by the circumstances and therefore not challengeable on that 
ground, is not a matter of controversy. However, the same is not true 
with respect to interim measures indicated by an international 
court. As discussed briefly below, whether or not properly prescribed 
interim measures constitute a binding decision upon parties to the 
dispute is still a matter of great controversy. 

A. The View that Orders Indicating Interim Measures are Binding 

Hambro has argued with some force that the provisional 
measures indicated by the International Court of Justice, for exam­
ple, are binding although not enforceable by the Security Council 

87. Goldie, The Nuclear Test Cases: Restraints on Environmental Harm , 5 J. MAR. L. 
& COM. 491 , 497 (1974). 
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within the meaning of the applicable United Nations Charter provi­
sions.RR This argument is first predicated on the author's claim that 
it would be an affront to the dignity of the Court, as the principal 
judicial organ of the United Nations, to render decisions in conten­
tious cases which the parties are free to ignore at will.R9 The idea 
that the Court is expected to render decisions in contentious cases 
that are not binding, according to Hambro, could be entertained 
only if there were no other provisions of the United Nations Charter 
whose interpretation could be relied upon to reach the opposite 
conclusion. 90 Ham bro then finds that under Article 94 of the United 
Nations Charter, there is a possible interpretation which would ren­
der interim measures ordered by the International Court of Justice 
legally binding. Article 94 of the United Nations Charter states: 

1. Each Member of the United Nations undertakes to comply 
with the decision of the International Court of Justice in any case 
to which it is a party. 

2. If any party to a case fails to perform the obligations incum­
bent upon it under a judgment rendered by the Court, the other 
party may have recourse to the Security Council, which may, if it 
deems necessary, make recommendations or decide upon measures 
to be taken to give effect to the judgment.91 

Ambassador Hambro then makes an ingenious argument based 
upon his interpretation of the term "decision" used in Paragraph 1 
and the term "judgment" used in Paragraph 2 of Article 94 of the 
United Nations Charter. His argument is as follows: 

Here the first paragraph of Article 94 may be of some help. It 
is there stipulated that "Each Member of the United Nations under­
takes to comply with the decision of the International Court of Jus­
tice in any case to which it is a party." It is admitted, of course, that 
a literal interpretation of a treaty is not very satisfactory. But in this 
case two literal interpretations are confronted. The one says that 
interim measures cannot be binding because the second paragraph 
of our article only refers to 'judgments.' Such an e contrario inter-
pretation is not wholly convincing. It is more positive to say that the 
first paragraph imposes upon all members an obligation to comply 
with the 'decision' -any decision-of the Court, and that the second 

88. See Hambro, supra note 18, at 170-71. See also the view of the United Kingdom in 
the Anglo-Iranian Oil Co. Case, [1951] l.C.J. 89, 92-93. 

89. Hambro, supra note 18, at 165. 
90. Id. at 166. 
91. U.N. CHARTER art. 94. 
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paragraph lays down the rule that a failure to comply with the most 
important of the decisions, namely a 'judgment,' should set in mo­
tion the most important part of the machinery of the Organisation, 
namely the action of the Security Council, eventually developing 
into enforcement measures. It is, therefore, submitted that Article 
94 certainly does not indicate that the provisional measures are not 
of a binding character; and that it can be stressed to mean that the 
provisional measures are binding although not enforceable by the 
Council. 92 

The basic conclusion in the above text, with respect to the 
subject of this discussion, is that interim measures are binding, 
although not enforceable, by the Security Council. This conclusion 
is arrived at by drawing a clear distinction between the term 
"decision" and the term "judgment," the latter being considered 
more important than the former. 

It is, however, interesting to observe that, although Ambassa­
dor Hambro did not refer to it, Article 13, Paragraph 4 of the Cove­
nant of the League of Nations, which is comparable to Article 94 of 
the United Nations Charter, makes no such distinction. Article 13 
of the Covenant reads as follows: 

4. The Members of the League agree that they will carry out 
in full good faith any award or decision that may be rendered, and 
that they will not resort to war against a Member of the League 
which complies therewith. In the event of any failure to carry out 
such an award or decision, the Council shall propose what steps 
should be taken to give effect thereto. 93 

The clue offered in the above text prevents me from making 
much of Ambassador Hambro's argument that the provisional 
measures indicated by the International Court of Justice are bind­
ing in law although they cannot be enforced by the Security Coun­
cil. At best, in my view, the question is still wide open, as further 
shown below. 

B. The View that Orders Indicating Interim Measures of 
Protection are not Binding 

In a discussion which includes a legislative history of Article 41 
of the Statute of the PCIJ, it was once categorically observed that 

92. Hambro, supra note 18, at 168. 
93. LEAGUE OF NATIONS COVENANT art. 13, para. 4. 
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"[ t]here is no question ~f a binding order. " 94 This is reinforced by 
the fact that, according to Article 59 of the Statute of the Court, 
only "decisions" of the Court have "binding force." 95 The view has 
been concurred in by many writers who have sought to prove that 
interim measures, which are "orders" and not "decisions," are not 
binding. The force of the argument runs as follows: Article 41 of the 
Statute of the Court96 uses terms such as "power to indicate"97 and 
"measures suggested."98 Thus, "the terms 'indicate' and 'suggest' 
employed in Article 41 exclude the interpretation that an order for 
interim measures has any binding force." 99 According to this view, 
the use of these two terms, which are arguably permissive, was a 
deliberate one establishing that provisional measures merely point 
out "what the parties must do in order to remain in harmony with 
what the Court holds to be the law." 100 As further argued, "[a]n 
indication does not have the force of res judicata. By Rule 66, the 
Court may at any time revoke or modify its 'decision' indicating 
interim measures of protection; rejection of the request does not 
preclude a fresh request." 101 The thrust of the argument is that the 
wording of Article 41 of the Statute of the Court leads to the unmis­
takable conclusion that interim measures indicated by the Court 
pursuant thereto are not binding. Thus, their enforceability is still 
open to question. 102 

94. E. DUMBAULD, INTERIM MEASURES OF PROTECTION IN INTERNATIONAL CONTROVERSIES 168 
(1932). 

95. l.C.J. STAT. art. 59. Article 59 goes on to provide that the Court's decisions are only 
binding "between the parties and in respect of that particular case." Id. 

96. Article 41 is set out in full at text accompanying note 6 supra. 
97. l.C.J. STAT. art. 41, para. 1. 
98. Id. art. 41, para. 2. 
99. Goldsworthy, supra note 26, at 273-74. 
100. E. DUMBAULD, supra note 94, at 168-69. 
101. Goldsworthy, supra note 26, at 274. See also E. DuMBAULD, supra note 94, at 168. 
102. The enforceability of interim measures was first argued in the Security Council 

when the United Kingdom raised the question of the failure of Iran to comply with the interim 
measures which the Court indicated upon the request of the United Kingdom in the Anglo­
Iranian Oil Co. Case . See Letter of September 28, 1951, from the United Kingdom to the 
President of the Security Council, U.N. Doc. S/2357 (1951). The United Kingdom was of the 
view that "[t]he finding of the Court on interim measures of itself gives rise to international 
obligations, obligations under the Charter, which it is the right and duty of the Security 
Council to uphold .... "Statement of Sir Gladwyn Jebb of the United Kingdom, 6 U.N. 
SCOR, 559th meeting para. 18 (1951). 

Iran took quite the opposite view and maintained, first, that the British application for 
interim measures was an "abusive use of process" and, second, that the decision of the Court, 
in granting the British request for interim measures before the Court had established its 
jurisdiction, was ill-advised and contrary to the Court's Statute. See Statement of Mr. Saleh 
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The view adopted in this Article is, therefore, that it is evi­
dently necessary to state specifically, in an instrument conferring 
jurisdiction to indicate interim measures upon an international 
forum, that such measures shall be binding as between the parties 
to the dispute and in respect of that particular case. Without such 
a specific provision on the binding nature of interim measures, an 
instrument conferring jurisdiction will be understood as having left 
the question open for competing interpretation as is presently the 
case with respect to Article 41. 

IV. CONCLUSIONS 

The main purpose of this Article has been to offer a brief analy­
sis of the critical differences between the proceedings for interlocu­
tory injunctions under domestic law and proceedings for interim 
measures of protection under international law. In this final section 
of the Article, I will bring into focus once again the critical problems 
surrounding proceedings for interim measures under international 
law. 

First, on the issue of jurisdiction, I would like to emphasize the 
fact that, whatever test is applied, the following ought to be the 
desirable result: provisional measures should not be indicated un­
less the Court is certain of its competence on the merits of the case. 

Second, regarding the substantive rule governing what an ap­
plicant should be required to show, the following view seems reason­
able: there should not be exclusive reliance upon the showing or the 
failure to show irreparable or uncompensable harm. Where other 
compelling circumstances permit, and where no irreparable harm is 
positively shown, interim measures may be indicated. Thus, the 
prevention of exacerbation of a dispute pendente lite must remain 
an equally valid consideration as the preservation of the interests 
of the parties through the concept of irreparable harm. 

Third, on the question of the effectiveness of interim measures, 
the following view commands support: the wording of Article 41 of 
the Statute of the International Court leaves open the question of 

of Iran, 6 U.N. SCOR, 560th meeting paras. 43-47, 56 (1951). The Security Council, refraining 
from solving the problem as posed by the United Kingdom, merely decided to postpone its 
decision until the Court had settled its competence, which was challenged by Iran. See 6 U.N. 
SCOR, Res. & Dec., at 12 (1951). The Court finally declined jurisdiction, and the case did 
not come back to the Security Council. 
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the binding effect of the interim measures. The most reasonable 
interpretations given to that Article support the conclusion that 
interim measures indicated by the Court are not binding. Accord­
ingly, any international instrument conferring jurisdiction to an in­
ternational forum, which includes the power to indicate interim 
measures, must address itself to this issue. If the contracting parties 
to such treaty or convention intend the interim measures to be 
binding, they must include a specific provision to that effect in the 
clause conferring jurisdiction upon the forum in question. 

Finally, suggestions that the Court adopt the domestic practice 
of protecting the defendant's interest by asking the plaintiff to give 
an undertaking to compensate the defendant, where appropriate, 
require the most careful scrutiny. It may also be observed that too 
much emphasis upon monetary compensation in the context of in­
terim measures seems inadvisable. Where, for example, the contin­
ued exploitation of the respondent's natural resources by the appli­
cant is the question in dispute, the practice may have the undesira­
ble result of interim measures being indicated merely because the 
applicant has undertaken to compensate the respondent in a case 
where the benefits received by the applicant in securing the re­
straint far outweigh any compensation to the respondent. 
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