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cloning.®® The British government weighed the same factors that were
present in the human embryonic stem cell research debate and
concluded that the benefits of therapeutic cloning outweigh the ethical
problems associated with this procedure.”®* Thus, the government
imposed strict guidelines to limit the creation of cloned embryos to
situations where “there is a demonstrable and exceptional need which
cannot be met by the use of surplus embryos.””! The Parliament
concluded that therapeutic cloning is a vital research tool for scientists
to further human embryonic stem cell research and, as a result, extended
the 1990 Act to allow for this type of procedure.?*

Even though the British Parliament has passed more legislation
than the U.S. to regulate the use of embryonic cells, the U.K. maintains
a much more open-minded approach to these controversial
procedures.”* In providing public funding, the British government has
the luxury of installing an agency to oversee the use of embryos while
being able to require meticulous record-keeping by researchers to
account for every embryo.”** The UK. system is both well-managed
and supportive, thus granting British citizens access to the benefits of
embryonic stem cell research and therapeutic cloning.”’

III. UNREGULATED, PRIVATE GENETIC RESEARCH IN THE U.S.

A. Introduction

The U.S. government needs to adopt an approach similar to the
U.K.’s regulatory scheme in order to reap the potential benefits of
human embryonic stem cell research and therapeutic cloning. The U.S.
government has been too restrictive with appropriations of government
funds for human embryonic stem cell research and therapeutic
cloning.® At the same time, the government has so far provided only
minimal guidelines for private research.?*’

Since the private research sector is largely unregulated, the
government has essentially turned its back to the consequences of
procedures that use human embryonic stem cells, which may challenge
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what society is capable of tolerating at this time. A British online
magazine included an editorial piece in 2003 that told the story of two
brothers, Jamie and Charlie Whitaker.”*® Charlie is five-years old and
suffers from a rare blood disorder that requires him to undergo painful
blood transfusions and injections.”** A promising treatment requires the
transfusion of blood stem cells taken from an umbilical cord of a baby
with a matching tissue type.2*’

Charlie’s parents decided to have Jamie, a “saviour sibling,” serve
as a tissue match for his big brother.?*! Jamie was conceived via a
process of fertilization, genetic testing and selection of embryos prior to
pregnancy to ensure the likelihood that his tissue would be compatible
with his older brother’s.>** This process is also referred to as designing
babies. The boys’ mother says that the family “combined having more
[children] with helping Charlie.”**

The British family turned to a Chicago clinic for help after the
HFEA decided it would not grant the Whitakers permission to use in
vitro fertilization and genetic testing since Charlie’s condition was not
known to be significantly influenced by genetic factors.** The British
agency concluded that “[i]f there are benefits for the child to be created
from a [tested] embryo. . .to avoid significant risk of serious disease,
then. . .the balance of potential harm and potential good falls in a
different place than if you are simply [testing] an embryo for the benefit
of another person.”* Even though the HFEA came under fire for not
helping Charlie, the agency concluded that the risks were too great in
this instance.?*® Furthermore, the agency felt that the process may be
beyond what the British public will tolerate at that time.**’

Therefore, the family set its sights on America where private sector
scientists were willing to make this controversial leap.2*® So it happened
that “the much-maligned American private sector, and a specific
Chicago clinic in particular,. . .stepped in where others in the U.K.
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either could not or would not.”**’ Since there are no laws restricting
these human embryonic stem cell procedures in the private sector, no
one stopped to involve the American citizenry in the public debate. No
one discussed whether or not “designing” Jamie was too risky and
whether or not the procedure went beyond the limits of what Americans
are willing to tolerate.

B.  Discussion of Techniques for Designing Babies

There are several different techniques for designing babies.”*’
Some techniques serve important medical purposes.”®’ First, embryos
can be screened where the likelihood is high that an offspring will have
a serious genetic disease.”>> Embryos that have the inherited condition
are not implanted in the womb.”® Second, embryos can also be
screened for unknown diseases.>* Again, only the healthy embryos are
implanted.”® Third, embryos can be screened to select the sex of a baby
to prevent certain diseases that are only passed through the male line or
the female line.**®

Other, more controversial, techniques may also be possible in the
future.”’ Scientists hope to one day fix defective or diseased embryos
when they are at an early stage.”® Therapeutic cloning could be utilized
to replace a cell’s defective DNA with healthy DNA.*° This technique
has not been carried out on humans yet.?®® An even more controversial
technique would allow doctors to create a genetic profile for each
embryo and parents could then select an embryo based on that profile.?'
This technique has no therapeutic value, but it is also not possible right
now.?®? Perhaps the most controversial technique involves the genetic
manipulation of embryos for cosmetic reasons.”® In the future it may be
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possible for parents to choose the eye color, hair color, and height of
their offspring.”®* Scientists point out, though, that other characteristics
such as intelligence, athleticism, and beauty are ultimately determined
by a child’s environment, thus minimizing the effect of genetic
manipulation on the development of the human being.>*°

C. Objections to Designing Babies

The basic arguments against “designing babies” involve the
“looming shadow of eugenics- the practice of ‘improving’ the human
gene pool by eliminating undesirables.”?®® Critics assert that tampering
with early embryos and stem cells may actually bring about unintended
mutations to the gene pool.”®” Furthermore, opponents state that it is
unethical to treat an embryo as a means to parents’ happiness.?®
Likewise, economic pressures may be a factor when parents make
design choices because “[i]nsurance companies, for instance, may
refuse to cover a newborn with a condition that could have been
corrected before birth, thus, forcing parents to design their child.”**

Another major social concern is that these designing techniques
will lead to a race of super humans who could discriminate against
others without genetic enhancements.”’” Moreover, if these techniques
are only available to the wealthy, the poor will be left to suffer through
these inherited ailments.””' Finally, many of these techniques can lead to
the destruction of embryos either inside or outside a woman’s womb,
which is anathema to anti-abortion advocates.*"

D. Implications of “Designing Techniques”

In a related story, the New York Times printed repeated ads for the
Genetics and IVF Institute (GIVF) that openly marketed a eugenics
procedure to let parents select the sex of their baby.?”* The ad offers the
sex-selection procedure as a method of “balancing” the makeup of a
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family and allow for treatment of babies with gender-linked health
problems.”™ The article also reported that in the U.K. there have been
cases where mothers of babies with Down syndrome or simply
surgically correctable ailments have been pressured by doctors “to abort
their babies for the greater good of society.”*’

Opponents of this genetic testing procedure are hoping that
legislators will take their warnings as a wakeup call.>”® Bill Albert,
member of the Council of Disabled People, says that Americans need to
“face up to what’s going on and not say this is about choice [since] this
is [really] about elimination.”?”” Opponents believe that designing
techniques would wipe out the disabled portion of our population.?’®

The novelty of these designing procedures and the public’s lack of
awareness have permitted private sector scientists to slip under the radar
of government regulation. Since the U.S. does not have a strong
regulatory structure in place to deal with embryonic stem cell research
and therapeutic cloning, especially in the private sector, scientists may
view the government’s hands-off approach a license to run free with
emerging techniques. Leslie Bender, an Associate Dean and Professor
of Law and Women’s Studies at Syracuse University College of Law,
advocated in a journal article that the U.S. legislature needs to address
these new reproductive techniques because the courts have been forced
to settle disputes where there is little or no legal or ?olicy guidance,
resulting in frequent mistakes by the judiciary.”’” Researchers,
meanwhile, are fearful that legislators will eventually react to these
radical procedures and, without drawing distinctions between the
various uses of embryos, will institute a complete ban or moratorium.?*

IV. THE U.S. SHOULD ADOPT BRITAIN’S REGULATORY APPROACH TO
HuMAN EMBRYONIC STEM CELL RESEARCH AND THERAPEUTIC CLONING

Thirty years after Roe v. Wade,” the U.S. has failed to come to
terms with the debate over the legal status of an embryo.2®? Abortion is
still a politically divisive issue in America, and it is unlikely that
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Congress will resolve it any time soon.”®* Most opposition to the use of
embryonic cells in the U.S. revolves around “religious and ethical
principles [that] play an influential role in lawmaking.”?**

The U.K., meanwhile, has adopted the view that it is difficult to
justify an absolute prohibition on the destruction of early embryos while
permitting abortion after a fetus has begun to develop.”® In addition, the
British Parliament relies on the fact that the majority of its citizens
support embryonic stem cell research and therapeutic cloning. The
U.K., through careful consideration and strict regulation, has been able
to find an appropriate middle ground.

The U.S. government; however, has not been as successful at
finding a consistent approach. On the one hand, the government has
been too conservative in providing federal funds for embryonic
research, mostly due to misunderstanding and blurry distinctions
between embryonic stem cell procedures. On the other hand, the U.S.
government has been too liberal in not providing more restrictions on
private sector embryonic research. Another important challenge facing
American legislators is the difficulty in transforming healthcare system
to enable healthcare organizations to incorporate these new
technologies.

Before his death, Christopher Reeve, the actor-turned-patient and
advocate for embryonic stem cell research, gave a talk that cited polls
showing 68 percent of Americans actually support all types of
embryonic stem cell research.”®® In 1995, Reeve was injured in a horse
riding accident that left him paralyzed.®” He warned that politics in the
U.S. were getting in the way of patient hope, claiming the U.S.
government had become a roadblock between the American people and
the life-saving therapies and treatments that resulted from embryonic
cells.®® He stated that countries, like the UK., have “purified
embryonic stem cell lines, ready for export around the world,” and that
the U.S. “must reclaim [her] preeminence.”?*’

Without adequate federal funding there is a danger that U.S.
academic researchers will leave and go to other countries to conduct
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their research.”® The economic reality is that “[a]lthough the
biotechnology industry has noble goals, it is profit driven.”?*' Not only
will these other countries benefit from the contributions made by U.S.
researchers, but they will also benefit economically when the U.S. is
forced to pay for the use of their stem cell lines.**?

It seems that the U.S. has no choice but to provide federal funds
and put in place a regulatory structure aimed at a controlled facilitation
of the use of embryonic cells. Recently, South Korean scientists
announced that they successfully cloned human embryos extracted from
embryonic stem cells and derived from eggs donated by Korean
women.”” The U.S. needs to come to terms with the use of embryonic
stem cells or, otherwise, the U.S. will lose its preeminence in the
scientific arena, the American public will lose out on the potential
benefits of embryonic stem cell research and therapeutic cloning, and
private sector scientists will continue to utilize genetic testing
procedures that are out of sync with American values.

Regardless of how the U.S. government chooses to approach the
use of embryonic cells, it is clear that a hands-off approach will not be
tolerated for much longer as new techniques are rapidly emerging. In
addition, the aging Congress continues to make proposals that federal
monies should be used to fund embryonic stem cell research.*
Congress may one day override the President’s current prohibitory
policy.?® Also, states may continue to pass their own laws and, as a
result, trigger the national government to reevaluate its own regulatory
scheme.”® New Jersey and California lawmakers recently passed
legislation that made a “powerful statement against federal funding
restrictions on such research.””’ Furthermore, inconsistent and vague
state laws may also prompt the federal government to pass uniform
national laws.””® Once the U.S. government takes another stab at
passing regulations concerning embryonic stem cell research and
therapeutic cloning, it would be in the interest of all Americans if our
legislators and President used the U.K.’s regulatory scheme as a model.
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CONCLUSION

Even though the U.K. has codified more rules on embryonic stem
cell research and therapeutic cloning than the U.S., “these regulations
reflect a more permissive attitude toward conducting and funding
research.”” President Bush’s policy restricting federal funding for
these types of research has made it impossible for the NIH to develop
guidelines that “promote medical advancements and appropriately limit
research under the authority of a conflicted federal government.”*®
Congress, the President, and the American public lack enough
information to make informed decisions and to distinguish beneficial
therapies from those procedures that are considered too controversial.
Consequently, the U.S. fails to make any significant breakthroughs in
the fight against potential diseases and in the search reproductive
treatments to be derived from embryonic stem cell research and
therapeutic cloning.
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