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was not bound by the trial judge's upper and lower limits in making an 
award of damages.113 The court suggested that, if the jury were to 
return an award outside the suggested bracket, "real weight must be 
given to the possibility that their judgment is to be preferred to that of 
the trial judge."114 

In Kiam v. MGN, Ltd., Victor Kiam, the purchaser of Remington, 
sued the publisher of The Mirror for defamation.115 In the instructions 
to the jury, the trial judge mentioned that general damages for a 
personal-injury claim would rarely exceed £150,000, that £100,000 was 
the norm for the loss of both arms, and that £45,000 was typical for the 
loss of a hand.116 In Kiam, the judge instructed the jury as follows: 

Now although, as I seek to emphasise, the decision on damages is 
yours and yours alone, much may depend on the meanings which you 
find that this article bore. But I would suggest that, if you find that the 
article bears the more serious defamatory meanings of the kind 
suggested by Mr. Kiam, you may think that an award of much less 
than £40,000 would not properly reflect the seriousness of the slur on 
him, and the subsequent aggravation of the injury to this feelings. 
You might also think that an award of more than £75-80,000 might be 
considered excessive, given the scale of damages 1enerally. I have to 
stress that the decision is yours and yours alone. 11 

The jury, nonetheless, awarded £105,000.118 

On appeal, the Court of Appeal held that the jury's award could be 
interfered with only if excessive or inadequate.119 The proper inquiry 
was "whether a reasonable jury could have thought the award necessary 
to compensate the claimant and to re-establish his reputation."120 In 
other words, the Court of Appeal "should not interfere with the jury's 
award unless it regards it as substantially exceeding the most that any 
jury could reasonably have thought appropriate."121 The bracket 
suggested by the trial judge was not irrelevant.122 The jury's role in 
assessing libel damages was such that an award outside the bracket 
should not be condemned as '"unreasonable' unless it is out of all 

113. John, (1997] Q.B. at 616. 
114. Id. 
115. Kiam v. MGN, Ltd., (2003] Q.B. 281 (Eng. C.A. 2002). 
116. Id. at 288. 
117. Id. 
118. Id. at 287. 
119. Id. at 298. 
120. Kiam, (2003] Q.B. at 298. 
121. Id. 
122. Id. at 298-99. 
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proportion to what could sensibly have been thought appropriate."123 

IV. APPL YING THE ENGLISH PRACTICE IN NEW YORK 

The preceding review of the law governing the instruction of juries 
and the review of jury awards in civil actions illustrates the magnitude 
of the changes made by the Court of Appeal. In the 10 years after 
Parliament's enacting the Courts and Legal Services Act, 1990, the 
Court of Appeal replaced a system in which juries were given 
practically no help in placing a value on an injury. The Court of 
Appeal's new procedure allowed trial counsel to suggest an award of 
damages in their closing speeches. The trial judge then provided the 
jury with a bracket that included both a floor and ceiling for reasonable 
compensation. This system, if employed in New York personal-injury 
trials, would be effective. 

There are similarities between the practices followed in England 
and New York in personal-injury jury trials. The principal similarity is 
the power of an appellate court to effectively substitute its award of 
damages for that made by the jury. In England, that power is direct. 
The "Court of Appeal may, instead of ordering a new trial[,] ... vary an 
award of damages made by the jury."124 But in New York, the court 
must order a new trial unless the party affected by the court's decision 
to vary the verdict stipulates to either the increase or the decrease in the 
jury's award. Another similarity shared by England and New York is 
the reviewing court's effective power to substitute its award of damages 
for that made by the jury. This practice has led to the development of a 
body of decisional authority from which general damages for specific 
injuries may be estimated in any case. 

The obvious difference between English and New York jury 
practice is that in England the use of a civil jury is limited to a handful 
of cases and does not include negligence claims, which are the largest 
source of personal-injury awards, a difference of degree and not of 
kind.A jury trial in New York proceeds much like a jury trial in 
England. But an exception is that New York does not follow the 
English practice of the trial judges' suggesting (to the jury) a range of 
damages for injuries. No rule prohibits a New York trial judge from so 
instructing the jury in a civil case. The advantages to such an approach 
suggest that it should be adopted. 

123. Kiam, [2003] Q.B. at 299. 
124. Civ. P.R. 52.10(3) (Eng.); see also Courts and Legal Services Act 1990, c. 41, § 

8(2) (Eng.) ("the Court of Appeal ... to have power, in place of ordering a new trial, to 
substitute for the sum awarded by the jury such sum as appears to the court to be proper"). 
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Comparing Section 5501 (c) of the Civil Practice Law and Rules with 
Section 8 of the Courts and Legal Services Act 1990 

19 

The similarities between New York and English practice are most 
easily seen in the legislation authorizing an appellate court to substitute 
its judgment on damages for that of the jury. Section 5501(c) of New 
York's Civil Practice Law and Rules provides that the appellate division 
shall review questions of fact and that: 

[i]n reviewing a money judgment in [a personal-injury action] in 
which it is contended that the award is excessive or inadequate and 
that a new trial should have been granted unless a stipulation is 
entered to a different award, the appellate division shall determine that 
the award is excessive or inadequate if it deviates materially from 
what would be reasonable compensation.125 

Section 8 of England's Courts and Legal Services Act 1990 empowers 
the Court of Appeal "to substitute for the sum awarded by the jury such 
sum as appears to the court to be proper."126 England's Civil Procedure 
Rules provide that the "Court of Appeal may, instead of ordering a new 
trial-( a) make an order for damages; or (b) vary an award of damages 
made by the jury."127 

The differences between the English and New York statutes are 
insignificant. In both jurisdictions, an appellate court has the power to 
set aside the jury's award. Moreover, the standard under which the 
court does so in New York, when an award "deviates materially from 
what would be reasonable compensation" is not much different from 
that applied in England, whether "a reasonable jury [could] have 
thought that this award was necessary."128 Each standard uses 
reasonableness as a guide. 

The principal difference is that a New York court must substitute 
its award of damages for that of the jury under the guise of directing a 
new trial. This legal fiction disguises what really is happening: the 
court is substituting its award for that made by the jury. No difference 
in practice exists between the New York and the English statutory 
framework. Therefore, no difference should exist in the way in which 
the courts apply their powers to control awards made by juries. 

125. N.Y. C.P.L.R. 5501(c) (McKinney Supp. 2003). 
126. Courts and Legal Services Act 1990, c. 41, § 8(2) (Eng.). 
127. Civ. P.R. 52.10(3)(a)-(b) (Eng.). 
128. N.Y. C.P.L.R. 5501(c) (McKinney Supp. 2003); Rantzen, (1994] Q.B. at 692. 
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Judicial Authority Supporting the Trial Court's Charging the Jury on 
the Amount of Damages (How John v. MGN Ltd. Would Be Applied in 

New York) 

Two strains of authority suggest that the English practice of 
charging the jury on fair and just compensation by giving the jury a 
reasonable compensation bracket for a personal injury is consistent with 
the judge's and jury's role in New York. The first line of authority is 
the trial judge's common-law power to comment on the evidence. The 
traditional rule provided that a trial judge, as a matter of discretion, 
could comment on the evidence in the charge to the jury. 129 The judge's 
comments must be proper to guide the jury to a just verdict without 
leading the jury or controlling its verdict. 130 The trial judge could 
suggest that one version of the evidence would prove negligence while 
another version of the events would not. 131 The power to comment on 
the evidence is generally no longer used, although trial judges continue 
to marshal the evidence for the jury in criminal cases. 132 

The second and more modem line of authority allows trial counsel 
to suggest to the jury the amount of damages that may be awarded. 
Lawyers in New York may include an amount of damages in their 
closing arguments if it falls within the damages sought in the action and 
if the method for arriving at those damages is consistent with the court's 
charge.1 33 It is consistent with this authority to implement the English 
practice of charging a jury on damages in New York personal-injury 
cases. 

The trial judge's historical power to comment on the evidence is 
broad enough to support instructing the jury on what range of damages 
is appropriate for a specific injury, should the jury find that injury as a 
matter of fact. In addition, New York attorneys are currently allowed to 
instruct the jury on the amount of their award. The judge is uniquely 
positioned to provide the jury with meaningful and unbiased guidance 
based on judicially approved awards in other cases. Therefore, judges 
should follow the English practice of instructing the jury on reasonable 

129. See Poler v. New York Cent. R.R., 16 N.Y. 476, 483 (1857). 
130. Booth v. Cleveland Rolling Mill Co., 74 N.Y. 15, 27 (1878). 
131. See Drew v. Sixth Ave. R.R., 26 N.Y. 49, 52 (1862). 
132. See, e.g., People v. Sargent, 601 N.Y.S.2d 736, 737 (App. Div.), appeal denied, 

624 N.E.2d 1039 (1993); People v. Cross, 570 N.Y.S.2d 292, 293 (App. Div.), appeal 
denied, 580 N.E.2d 416 (1991). 

133. See supra text accompanying notes 7-9. 
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damages. 
Were New York to adopt the English system of a reasonable­

compensation bracket, the trial judge's charge on damages in a case 
involving a torn medial meniscus followed by two surgeries may 
include the following: 

If you find that defendant is liable, plaintiff is entitled to recover that 
sum of money that will justly and fairly compensate [him] for any 
injury and conscience pain and suffering to date caused by defendant. 

The decision on damages is yours and yours alone. You should, 
however, be aware that the usual compensation for the injury claim by 
the plaintiff-a tom medial meniscus followed by two surgical 
repairs-falls between $200,000 at a minimum and $600,000 (or 
perhaps slightly more) at a maximum. I give you those figures as a 
guide. You are not bound by them and may award either a lesser or 
greater sum of damages should you find such lesser or greater sum 
supported by the evidence. The decision on damages is, I repeat, 
yours and yours alone. 

Before this charge, the attorneys would have submitted suggested 
brackets to the trial judge along with their requests as to the content of 
the charge. 134 Attorneys would know before the closing arguments the 
bracket that the judge intended to use in the charge. This is opposed to 
the current rule under which the lawyers can suggest to the jury, during 
the closing of arguments, awards of damages they think are appropriate 
for the facts of the particular case. 

The Advantages of Adopting the English Practice 

Adopting the English practice in New York presents several 
advantages. Were the jury to make an award within the bracket 
suggested by the court, it is unlikely that trial counsel would move to set 
aside the verdict as either inadequate or excessive. The court would 
have set the bracket only after having heard the lawyers on the range of 
permissible jury awards. In the usual case, the trial judge would not 
examine a verdict within the bracket for either inadequacy or 
excessiveness, which would reduce the grounds for a postverdict 
motion. 

The bracket suggested by trial judge would be based on the 
decisions of the appellate divisions in cases presenting similar injuries; 
therefore, reducing the probability that an appellate court would 
increase or reduce an award within the bracket (absent the trial judge's 

134. See N.Y. C.P.L.R. 4110-b (McKinney 1992). 
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assigning an incorrect bracket). The appellate division would also have 
the rationale of trial judge on the permissible range of awards in any 
appeal. The result of these changes would be fewer appeals contesting 
the inadequacy or excessiveness of the verdict. 

Moreover, even in those cases in which the jury returned a verdict 
on damages outside the bracket, the procedural advantages of the 
system are apparent. The appellate division would have counsel's 
submissions to the trial judge on the proposed bracket, which gives a 
clear picture of the permissible range of damages awards. 

The principal advantage of the English approach is substantive: 
providing like awards for like injuries. In New York, juries are drawn 
from different political subdivisions throughout the state. 135 In some 
areas, juries are known for generous awards, while, in others, jury 
awards are low. Using the English approach and providing the jury with 
a suggested range of permissible damages will not change the tendency 
of a jury in a particular area to be either more or less generous. It is 
suggested that a bracket of permissible damages for an injury should 
reduce the disparity in awards for like injuries in different parts of the 
state. While a jury must judge each claim on its own merits, scant 
justification exists for a jury (which operates as a part of the state court 
system) to award different sums for the same injuries. 

Adopting the English Practice in State-Law Claims Tried in Federal 
Court 

The English practice of providing the jury with a suggested range 
of verdicts for an injury should be permitted (and applied) in a state-law 
based personal-injury claim filed in a court of the United States. Two 
possible obstacles exist. First, the right to a jury trial in a common-law 
claim is guaranteed by the Seventh Amendment to the Constitution. 136 

Second, the procedure for instructing a jury at the close of evidence is 
governed by federal law. 137 

Surprisingly, the constitutional issue is easily overcome. The 
Supreme Court has recognized that the purpose of the Seventh 
Amendment is to preserve the "right [to a jury trial] which existed under 
the English common law when the Amendment was adopted."138 Thus, 
it "preserve[s] the substance of the common-law right of trial by 
jury ... and ... retain[s] the common-law distinction between the 

135. N.Y. JUD. L. §§ 500, 510[1], 520 (McKinney Supp. 2003). 
136. See U.S. CONST. amend. VII. 
137. See Fed. R. Civ. P. 51. 
138. See Baltimore & Carolina Line, Inc. v. Redman, 295 U.S. 654, 657 (1935). 
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province of the court and that of the jury, whereby .. .issues of law are 
to be resolved by the court and issues of fact are to be determined by the 
jury under appropriate instructions by the court."139 The Seventh 
Amendment does not preserve a particular form of trial or procedure so 
long as the judge decides the issues of law and the jury resolves the 
questions of fact. 140 Under this construction of the Seventh 
Amendment, a trial judge's suggesting a range of damages awards to a 
jury would not infringe a litigant's Constitutional right to a jury trial. 
The jury would still decide the factual issue of damages, albeit guided 
by the trial judge.141 

The more difficult question is whether federal law allows the trial 
judge to suggest the range of damages to the jury in the instructions on 
damages. Well-established authority suggests that "[i]n charging the 
jury, the trial judge may not suggest a proper award by way of allusion 
to a particular sum."142 The power of a federal trial judge to comment 
on the evidence is more firmly rooted than is the power of a New York 
judge to do so. 143 In this view, the federal trial judge "an active 
participant in the trial" whose role is to guide and lead the jury.144 

While a federal trial judge is should not be permitted to mention a 
"particular sum" of damages as appropriate, the judge should be 
permitted to suggest a range of permissible damages so long as the jury 
is reminded that it is the sole trier of fact and is free to disregard the 
bracket suggested by the court. 145 

139. Baltimore & Carolina Line, 295 U.S. at 657. 
140. Id. 
141. Cf Gasperini v. Center for Humanities, Inc., 518 U.S. 415, 429 (1996) (requiring 

a federal court to apply C.P.L.R. 5501(c) in the trial and the appeal of a state-law claim 
because the section is a substantive rule designed to achieve predictability in awards of 
damages in actions tried to a jury). 

142. 9A CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND 
PROCEDURE § 2556, at 446 (2d ed. 1995). 

143. Id. § 2557, at 451; 1 KEVIN F. O'MALLEY ET AL., FEDERAL JURY PRACTICE AND 
INSTRUCTIONS § 7.05, at 498-99 (5th ed. 2000); see, e.g., United States v. Philadelphia & 
Reading R.R., 123 U.S. 113, 114 (1887) ("Trial by jury in the courts of the United States is 
a trial presided over by a judge, with authority ... to instruct the jury upon the law, but also, 
when in his judgment the due administration of justice requires it, to aid the jury by 
explaining and commenting upon the testimony, and even giving them his opinion upon 
questions of fact, provided only that he submits those questions to their determination."); 
Vicksburg & Meridian R.R. v. Putnam, 118 U.S. 545, 553 (1886) ("In the courts of the 
United States, as in those of England, from which our practice was derived, the judge, in 
submitting a case to the jury, may, at his discretion, whenever he thinks it necessary to assist 
them in arriving at a just conclusion, comment upon the evidence, call their attention to 
parts of it which he thinks important, and express his opinions upon the facts"). 

144. O'MALLEY, supra note 142, § 7.05, at 499. 
145. See id.§ 7.05, at 500--01. 
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V. CONCLUSION 

If properly applied, the English system of providing the jury with a 
reasonable-compensation bracket does not eliminate the jury's role in 
awarding damages, a necessarily nuanced and highly individualized 
determination in every case. Rather, the trial judge's giving the jury a 
bracket with an upper and lower end indicating what is fair and 
reasonable compensation in a case should provide the jury with valuable 
guidance on what amount of damages is reasonable under the 
circumstances of the case. The jury would be free to make a higher or 
lower award than that indicated by the bracket, just as it now may make 
an award that is higher or lower than that suggested by trial counsel. 

If the English practice were properly applied in New York, the 
court's suggesting a reasonable-compensation bracket to a jury in a 
personal-injury case should lead to the eventual evening out of jury 
awards for like injuries throughout the state. In tum, these equitable 
awards will be perceived as increasing fairness in the courts by granting 
like awards for like injuries. Moreover, litigants and their attorneys will 
be better able to assess the jury's likely award in a case because parties 
should assume that a jury's award of damages will fall inside the ... 
bracket in most cases. Because the jury's award is apt to fall inside the 
bracket, the number of postverdict motions to set aside the verdict for 
inadequacy or excessiveness (and appeals from orders on those 
motions) would be reduced. In other words, much would be gained by 
the adoption of the English practice of providing the jury with a 
reasonable-compensation bracket in New York in personal-injury cases. 
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