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on the proper interpretation of the existing law. The changes re­
flected the concern expressed by both the House and the Senate 
that certain ITC Commissioners had not given effect to the intent 
of Congress in interpreting the injury provisions. 116 The Congress 
was not alone in this assessment. The Court of International Trade 
had chastised the Commissioners for failing properly to apply the 
factors specified by Congress for determining injury.116 The ITC 
published a spirited defense to the court's criticism, 117 but the 
Congress somewhat shortened the ITC's leash just the same. 

A. Material Injury 

The "material injury" standard provided in section 771 (7) of 
the Tariff Act requires the ITC to determine the occurrence of 
harm "not inconsequential, immaterial, or unimportant" to a 
United States industry by reason of imports of products subject to 
an antidumping or countervailing duty investigation.118 The estab­
lished method of assessing injury to a United States industry re­
quired the evaluation of the volume of imports, the effect of im­
ports on the prices of like products in the United States, and the 
impact of these imports on domestic producers of like products.119 

Although this traditional injury analysis was not itself subject 
to criticism, Congress expressed concern that certain ITC Commis­
sioners might not apply the law in accordance with Congressional 
intent.120 Specifically, Congress observed that some Commissioners 
frequently did not specify whether they had considered and based 
their determination on all three factors.121 Consequently, section 

115. S. REP. No. 71, supra note 3, at 116; HR. REP. No. 40, supra note 7, at 128. 
116. See USX Corp. v. United States, 682 F. Supp. 60 (Ct. lnt'l Trade 1988); USX 

Corp. v. United States, 655 F. Supp. 487 (Ct. Int'l Trade 1987). 
117. Cold-Rolled Carbon Steel Plates and Sheets from Argentina, USITC Pub. 2089, 

Inv. No. 731-TA-175 (final) (second remand) (June 1988). 
118. Tariff Act of 1930, § 771(7), amended by Omnibus Trade and Competitiveness Act 

of 1988, § 1328, 19 U.S.C. § 1677(7) (1988). 
119. Tariff Act of 1930, § 771(7)(B)(i), amended by Omnibus Trade and Competitive­

ness Act of 1988, § 1328, 19 U.S.C. § 1677(7)(B)(i) (1988). 
120. See S. REP. No. 71, supra note 3, at 116; H.R. REP. No. 40, supra note 7, at 128. 
121. See id. Failure to consider a factor can lead to unjustified negative determinations, 

as an example given by the Senate Committee illustrates: capital intensive industries might 
stop investing in new plant and equipment because the existence of dumped or subsidized 
imports on the domestic market would render the industry incapable of raising capital or 
would make new investment unprofitable. Yet, such industries might have operational prof­
its from fully depreciated plant and equipment, appearing not to be materially injured, un­
less the factor of capital expenditures would be considered which would demonstrate the 
industry's move towards uncompetitiveness. S. REP. No. 71, supra note 3, at 116. 
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1328 provides that the ITC must consider all three factors in its 
injury determination, and may consider any other additional fac­
tors.122 The ITC must further explain its analysis of these three 
factors and identify and explain the relevance of any other factor 
considered. Thus, Congress intended that the injury determination 
be based on a case-specific analysis of the relevant factors, rather 
than on a mechanical application of factors and formulas that re­
mained constant from case to case.123 

Although the 1988 Trade Act did not alter the evaluation of 
volume effects, 124 it did change the terminology related to price126 

in order to ensure interpretation in accordance with Congressional 
intent.126 Prior to its enactment, the ITC evaluated the effect of 
imports on domestic prices by considering the occurrence of "price 
undercutting" or significant depression of domestic prices. Some 
Commissioners narrowly interpreted the term "price undercutting" 
to mean only predatory pricing, i.e., the lowering of prices by a 
foreign exporter to drive out competition in order to gain market 
power in the importing country.127 Following the precedent of the 
Court of International Trade, Congress changed the term "price 
undercutting" to "price underselling" to ensure that AD and CVD 
laws are not limited to preventing predatory pricing, but are aimed 
at preventing material injury to United States industries resulting 

122. Tariff Act of 1930, § 771(7)(C), amended by Omnibus Trade and Competitiveness 
Act of 1988, § 1328, 19 U.S.C. § 1677(7)(C) (1988). 

123. See S. REP. No. 71, supra note 3, at 116; H.R. REP. No. 40, supra note 7, at 128; 
H.R. CoNF. REP. No. 576, supra note 7, at 616. These changes do not affect the holding of the 
Court of International Trade in British Steel Corp. v. United States, 593 F. Supp. 405 (Ct. 
Int'l Trade 1984), that the ITC's determination can be based on substantial evidence even if 
the main contentions of the parties are not specifically addressed by the ITC. See S. REP. 
No. 71, supra note 3, at 115. 

124. As for the volume of imports, the ITC must consider the significance of the volume 
of imported products, or of the increase in such volume, compared to the volume of United 
States production, either in absolute or in relative terms. Tariff Act of 1930, § 771(7)(C)(i), 
amended by Omnibus Trade and Competitiveness Act of 1988, § 1328, 19 U.S.C. § 
1677(7)(C)(i) (1988). . 

125. Tariff Act of 1930, § 771(7)(2)(B), amended by Omnibus Trade and Competitive­
ness Act of 1988, § 1328, 19 U.S.C. § 1677(7)(2)(B) (1988); see S. REP. No. 71, supra note 3, 
at 116; H.R. REP. No. 40, supra note 7, at 128. 

126. See S. REP. No. 71, supra note 3, at 116; HR. REP. No. 40, supra note 7, at 128. 
127. See, e.g., Cold-Rolled Carbon Steel Plates and Sheets from Argentina, Inv. No. 

731-TA-175, USITC Pub. 1967 (March 1987) at 13; Certain Red Raspberries from Canada, 
Inv. No. 731-TA-196, USITC Pub. 1707 (June 1985) at 14-15. Such an interpretation is 
clearly misguided because the Antidumping Act of 1916, which is still on the books, prohib­
its foreign producers from pricing predatorially their imports to the United States. 15 U.S.C. 
§ 72 (1973); see Zenith Radio Corp. v. Matsushita Elec. Indus. Co., 402 F. Supp. 251 (E.D. 
Pa. 1975). 
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from less than fair value imports. 128 

As for the impact of imported products on the domestic indus­
try, the Trade Act added the effect on research and development129 

to the list of relevant factors. 13° Congress thereby addressed the 
concern that dumped or subsidized foreign goods would drain the 
affected industry's resources to invest in product innovations and 
next generation development, especially because of the long lead 
times "from product design to actual production, business uncer­
tainties, lost marketing opportunities, and erosion of profitability 
caused by such unfair trade practices. "131 

· 

To assure an accurate injury analysis, section 1328 of the 
Trade Act does not consider any foreign operations or import oper­
ations of domestic producers in the determination of injury.132 The 
amendment recognizes that, in spite of profitable foreign subsidiar­
ies, the domestic industry might still be injured because domestic 
producers might need to import in order to meet competition and 
stay in business.133 

128. Tariff Act of 1930, § 771(7)(c)(ii), amended by Omnibus Trade and Competitive­
ness Act of 1988, § 1328, 19 U.S.C. § 1677(7)(C)(ii) (1988). The Court of International Trade 
overruled a negative injury determination by the ITC in which an import penetration by 
exporters from two countries was considered to be "very small and not consistent with a 
finding of unfair price discrimination." USX Corp. v. United States, 682 F. Supp. 60, 64 (Ct. 
Int'l Trade 1988) (citation omitted). The court held that the statement of the ITC did not 
answer the question of how the volume of imports related to injury of the domestic industry, 
and rejected the ITC's view that the purpose "of the antidumping law was to prevent a par­
ticular type of "injury to competition" rather than merely material "injury to industry." Id. 
at 64-65. 

129. According to new § 771(7)(C)(iii)(IV) of the Tariff Act of 1930, the ITC is required 
to consider in its injury determination the "actual and potential negative effects on the 
existing development and production efforts of the domestic industry, including efforts to 
develop a derivative or more advanced version of the like product." 19 U.S.C. § 
1677(7)(C)(iii)-(iv) (1988). 

130. The factors to be evaluated are the "actual and potential decline in output, sales, 
market share, profits, productivity, return on investments, and utilization of capacity, ... 
factors affecting domestic prices, and ... actual and potential negative effects on cash flow, 
inventories, employment, wages, growth, ability to raise capital, and investment." Tariff Act 
of 1930, § 771(7)(C)(iii)(I)-(III), amended by Omnibus Trade and Competitiveness Act of 
1988, § 1328, 19 U.S.C. § 1677(7)(C)(iii)(I)-(III) (1988). 

131. See S. REP. No. 71, supra note 3, at 117. Industries producing big ticket items, 
such as aircraft and heavy electrical equipment, are especially exposed to a stifling of re­
search and development programs due to dumped or subsidized imports, because the loss of 
a single sale can have a serious impact on the industry's financial resources. Id. 

132. Tariff Act of 1930, § 771(7)(B)(i)(III), amended by Omnibus Trade and Competi­
tiveness Act of 1988, § 1328, 19 U.S.C. § 1677(7)(B)(i)(III) (1988); see S. REP. No. 71, supra 
note 3, at 117; HR REP. No. 40, supra note 7, at 128-29. 

133. See S. REP. No. 71, supra note 3, at 117. Examples of the distortion of the injury 
determination by including goods manufactured abroad and imported into the United 
States by domestic producers are the cases of Erasable Programmable Read Only Memory 
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Finally, the evaluation of injury must be made within the con­
text of the "business cycle and conditions of competition that are 
distinctive to the the affected industry."13

• For example, if an in­
dustry is doing better than in previous years, but this improvement 
can be attributed to a general economic upturn after a recession, 
then the ITC could still find that the industry has been impaired 
by imports if the industry is doing worse than it did during eco­
nomic upturns following previous recessions. 136 

B. Threat of Material Injury 

The provisions of the Tariff Act regarding threat of material 
injury were amended by the Trade Act of 1988 in three respects. 
The amendments were aimed at eliminating the threat to research 
and development, the effect of dumping in third-country markets 
and the threat to processed agricultural products. 

Section 1329 of the Trade Act added effects on research and 
development to the list of factors to be considered by the ITC in 
determining whether imports are threatening material injury to a 
United States industry.136 The provision is identical to the section 
1328 amendment to section 771(2)(C)(iii) of the Tariff Act, which 
considers the effect of dumping and subsidies on research and de­
velopment in the determination of material injury.137 

The second new factor considers whether the party under in­
vestigation has dumped the same merchandise in markets of other 
GATT members.138 This factor reflects a presumption that the of­
f ending party is likely to repeat his past unfair trade practices in 

Semiconductors (EPROMS) from Japan, 51 Fed. Reg. 39,680 (Dep't Comm. 1986); Portland 
Hydraulic Cement, Other Than White Nonstaining, 40 Fed. Reg. 54,883 (1975); 40 Fed. Reg. 
59,622 (1975); 41 Fed. Reg. 46,062 (1976). In both instances, the ITC attributed profits from 
the sale of the finished product to domestic production, although only minimal finishing 
operations had been carried out in the United States. See S. REP. No. 71, supra note 3, at 
117. 

134. H.R. CoNF. REP. No. 576, supra note 7, at 617. 
135. See S. REP. No. 71, supra note 3, at 117; see also Perry, Aftermath of the Omnibus 

Trade Act: ITC Material Injury Determinations, in THE 1988 TRADE LAW: WHAT IT AF­
FECTS AND WHAT IT MEANS 151, 156-57 (1988). 

136. Tariff Act of 1930, § 771(7)(F), 19 U.S.C. § 1677(7)(F) (1988). As the Senate Com­
mittee put it, the purpose of the provision is: "to clarify that a threat of material injury can 
exist when imports affect the industry's research and development for a future generation of 
related products, as well as its current operations." See S. REP. No. 71, supra note 3, at 118. 

137. 19 U.S.C. § 1677(7)(C)(iii) (1988); see supra note 129 and accompanying text. 
138. Tariff Act of 1930, § 771(7)(F)(iii), amended by Omnibus Trade and Competitive­

ness Act of 1988, § 1329, 19 U.S.C. § 1677(7)(F)(iii) (1988). 
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the United States market.139 This provision was added to protect 
foreign subsidiaries of United States companies.140 The provision 
recognizes that certain foreign companies are better adapted, as a 
result of diversification, to withstand long-term suppressed prices 
than are the undiversified American competitors for foreign mar­
ket shares.141 The Senate Finance Committee specifically identified 
certain Japanese outboard motor manufacturers, including 
Yamaha, Honda and Suzuki, as companies that injured United 
States subsidiaries by dumping in third country markets, such as 
Europe and Australia.142 The provision attacks the problem by en­
abling United States authorities to prevent dumping before it oc­
curs in the United States. The targets of this provision appear to 
be producers from Japan, Taiwan and Korea. 143 

A third provision addresses threat of injury determinations in 
the context of processed agricultural products.144 A number of re­
cent cases raised the issue of whether domestic producers or grow­
ers of raw agricultural products are properly included within the 
domestic processed agricultural products industry, for purposes of 
determining injury caused by dumped or subsidized imports of 
processed agricultural products.146 Congress settled the controversy 
by including producers of raw agricultural products within the 
processed agricultural products industry.146 

Section 1326 provides that if a final affirmative determination 

139. For example, in its determination of injurious market penetration-one of the ex­
emplary factors listed in 19 U.S.C. § 1677(7)(F) (1988)-the ITC may conclude that the 
party's past history of injurious dumping in a foreign country provides a strong reason to 
assume that similar injurious market penetration of the United States market has to be 
expected. See S. REP. No. 71, supra note 3, at 119. 

140. See S. REP. No. 71, supra note 3, at 119. 
141. Id. 
142. Id. 
143. Id. 
144. Omnibus Trade and Competitiveness Act of 1988, § 1326, 19 U.S.C. § 1677(4) 

(1988) (amending Tariff Act of 1930, § 771(4)). 
145. Live Swine and Pork from Canada, Inv. No. 701-TA-224, USITC Pub. 1733 (July 

1985), aff'd sub nom. National Pork Producers Council v. United States, 661 F. Supp. 633 
(Ct. Int'l Trade 1987); Frozen Concentrated Orange Juice from Brazil, Inv. No. 731-TA-326, 
USITC Pub. 1970 (April 1987); Certain Fresh Atlantic Groundfish from Canada, Inv. No. 
701-TA-257, USITC Pub. 1844 (May 1986); Lamb Meat from New Zealand, Inv. No. 701-
TA-80, USITC Pub. 1191 (1981). 

146. According to section 1326, producers or growers of the raw agricultural products 
may be considered part of the industry producing the processed product if there is a single 
continuous line of production from the raw to the processed product and if there is a sub­
stantial coincidence of economic interest between producers or processors, on the other. 
Tariff Act of 1930, § 771(4), amended by Omnibus Trade and Competitiveness Act of 1988, 
§ 19 U.S.C. § 1677(4)(E)(i) (1988). 
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covers either raw or processed agricultural products, but not both, 
then the ITC must consider whether a threat of material injury to 
the domestic industry could be expected due to foreign producers 
shifting production from raw to processed products or vice­
versa.147 

C. Cumulation 

In 1984, Congress added a "cumulation" provision to the AD 
and CVD laws to protect domestic industries from injury resulting 
from dumped or subsidized imports from several countries.148 The 
Congress felt that this "hammering effect" could not be adequately 
addressed if the injury analysis were carried out separately for 
each country of origin, because the separate impact might be mini­
mal while the aggregate impact was great.149 Under the cumulation 
provision, when considering the cumulative effects of imports from 
several countries, the ITC could find material injury to exist even 
if separate considerations of imports from each country would have 
led to a negative injury determination.160 

The 1984 provision did not specify whether cumulation would 
be appropriate where a producer from one foreign country dumped 
goods in the United States and, at the same time, a producer in 
another country exported subsidized like products to the United 
States ("cross-cumulation").161 The House bill would have required 
cross-cumulation in the determination of material injury. 162 In par­
ticular, the House proposed cumulation of volume and price effects 
for like products from two or more countries that are subject to an 
ongoing antidumping or countervailing duty investigation.168 

While this particular House proposal was dropped in confer­
ence, the 1988 Trade Act authorizes, but does not require, cross-

147. Omnibus Trade and Competitiveness Act of 1988, § 1326, 19 U.S.C. § 
1677(7)(F)(IX) (1988) (amending Tariff Act of 1930, § 771(7)(F)(IX)). 

148. Trade and Tariff Act of 1984, Pub. L. No. 98-573, § 612, 98 Stat. 2948, 3035 
(amending Tariff Act of 1930, § 771(7)(C)(iv), 19 U.S.C. § 1677(7)(C)(iv) (1988)). 

149. See H.R. REP. No. 40, supra note 7, at 130. 
150. Trade and Tariff Act of 1984, § 612(a)(2)(A) (amending Tariff Act of 1930, § 

771(7)(C)(iv), 19 U.S.C. § 1677(7)(C)(iv) (1988)) provides 

31. 

For purposes of [the evaluation of volume and price effects], the Commission shall 
cumulatively assess the volume and effect of imports from two or more countries of 
like products subject to investigation if such imports compete with each other and 
with like products of the domestic industry in the United States market. 
151. See id. 
152. See H.R. 3, supra note 1, § 154, at 195; see HR. REP. No. 40, supra note 7, at 129-

153. See H.R. REP. No. 40, supra note 7, at 129-31. 
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cumulation in cases involving only the threat of injury.m In any 
event, under the Federal Circuit's holding in Bingham & Taylor v. 
United States, the ITC must continue to cross-cumulate in cases 
involving actual injury.166 Bingham held that section 771(7)(C)(iv) 
of the Tariff Act required the ITC to cross-cumulate the impact of 
imports subject to antidumping and countervailing duty 
investigations. 166 

Imports of the merchandise subject to the investigation are ex­
empt from cumulation in determinations of either material injury 
or threat thereof if the ITC determines that these imports are neg­
ligible and have no discernible adverse impact on the domestic in­
dustry.167 The ITC is required to apply this exception narrowly 
and must not use it to subvert the purpose and general application 
of the requirement.168 

The Trade and Tariff Act of 1984 neglected to specify the 
time during which the ITC is authorized to review past imports 
that might be subject to cumulation. The House attempted to clar­
ify this element of cumulation by proposing that products investi­
gated either currently or within the twelve preceding months 
should be subject to cumulation.169 This proposal was rejected in 
conference.160 Thus, ambiguities remain regarding the appropriate 
period for cumulation. 

Finally, should the ITC find that the domestic industry is not 
materially injured by reason of imports from a country that en-

154. See H.R. CoNF. REP. No. 576, supra note 7, at 620-21. The House bill, supra note 1, 
§ 771(7), would have required cumulation and cross-cumulation in threat cases. A compro­
mise with the Senate resulted in section 1330 of the Trade Act, which authorizes, but does 
not require, the ITC to cumulate in determining threat of material injury. 

155. 815 F.2d 1482 (Fed. Cir. 1987). 
156. Id. The court upheld a decision of the Court of International Trade to remand for 

redetermination a finding by the ITC that the import of subsidized iron products from Bra­
zil did not result in material injury to the domestic industry, whereas the import of dumped 
like products from a number of other countries indicated material injury. The court rea­
soned that legislative history and intent as well as the statutory language required the stat­
ute to be read as to mandate cross-cumulation. Id. at 1487. 

157. Omnibus Trade and Competitiveness Act of 1988, § 1330, 19 U.S.C. § 1677(7)(C) 
(1988) (amending Tariff Act of 1930, § 771(7)(C)). The issues to be considered by the ITC in 
determining if the imports in question are negligible are whether the 

Id. 

(1) volume and market share of the imports are negligible; (2) sales transactions 
involving such imports are isolated and sporadic; (3) whether the U.S. market for 
the like product is price sensitive by reason of the nature of the product, so that 
. . . a small quantity of imports can result in price suppression or depression. . . . 

158. See H.R. CoNF. REP. No. 576, supra note 7, at 621. 
159. See id. at 620. 
160. See id. 
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tered into a free-trade agreement with the United States before 
January 1, 1987, section 1330 empowers the ITC to treat such im­
ports as negligible and as having no discernible adverse impact on 
the domestic industry.161 The only country eligible for this treat­
ment is lsrael.162 

VI. CONCLUSION 

The AD and CVD amendments enacted in the Omnibus Trade 
and Competitiveness Act of 1988 are intended to close loopholes in 
these laws and thus make them more effective in combatting un­
fair trade practices. Congress and the Administration worked to­
gether to en·sure that the amendments were fully consistent with 
United States obligations under GATT. As a result, the amend­
ments themselves are fairly modest and are unlikely to effect dra­
matic changes in the application of these laws. They grease, rather 
than shift, the gears of these t~o trade remedies. 

However, the prospect remains that the gears of the an­
tidumping and countervailing duty laws may yet truly shift. The 
sweeping Uruguay Round 163 of µmltilateral trade negotiations is 
sche.duled to conclude this year in Geneva. The ninety-seven mem­
ber nations of the General Agreement on Tariffs and Trade are 
participating in these negotiations for the purpose of improving ex­
isting GATT rules as well as developing guidelines for the "new" 
areas of intellectual property protection, services and investment. 

Many countries are seeking reform of the United States an­
tidumping and countervailing duty laws and practices.164 Until re­
cently, the dumping negotiations were considered a "sleeper," un­
likely to culminate in a consensus for reform, because of staunch 
United States opposition. 

However, many in the trade community believe that substan­
tial progress may be possible. This dramatic change in outlook re-

161. The necessary indicia for a determination that the eligible imports are negligible 
and have no discernible impact on the domestic industry, are: "all relevant economic factors 
regarding the imports, including the level of the imports from Israel, relative to both domes­
tic production and other imports under investigation, their effect on United States prices for 
the like product, and their impact on domestic producers." Id. at 621. 

162. U.S.-Israel Free Trade Agreement, Apr. 22, 1985, 24 l.L.M. 653. 
163. So named after the launch of these negotiations at a meeting of trade ministers in 

September 1986 in Punta del Este, Uruguay. 
164. Reforms pursued involve reducing the use of cumulation, eliminating statutory 

minima for profit and expenses in dumping constructed value cases, and creating different 
criteria for determing whether an industry is injured by dumped exports. Tariff Act of 1930, 
§ 773(e)(l)(B), 19 U.S.C. § 1677b(e)(l)(B) (1988). 
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sults from two developments. First, a group of influential United 
States multinational corporations, under the auspices of the Emer­
gency Committee on American Trade, are advocating changes to 
United States dumping law and policy along lines similar . to 
changes urged by many developing countries. Some United States 
importers and major United States exporters, who face the appli­
cation of mirror dumping laws in third countries, have come to ap­
preciate that they share some foreign capitals' interests in and con­
cerns about the United States antidumping law. 

Second, all the negotiators in Geneva, including those for the 
United States, increasingly appreciate that the many seemingly 
disparate negotiating groups concerned with such issues as agricul­
ture, balance of payments, the GATT's relationship with other in­
ternational institutions, textiles, as well as the new areas, are intri­
cately linked. To the extent that the United States hopes to 
achieve satisfactory agreements in the new frontier areas, for ex­
ample, it reasonably may be expected to offer concessions of value 
to trading partners who otherwise would be reluctant to subscribe 
to United States objectives on services, intellectual property, and 
investment. Dumping and subsidies reform is certainly one such 
area of interest, although other subjects are also important to the 
developing world and some developed countries. 

Thus, the amendments to the United States AD and CVD 
laws in the Omnibus Trade and Competitiveness Act of 1988 may 
serve as a prelude to a weightier drama later this year in Geneva, 
and, in 1991 in Washington, when any agreement achieved in Ge­
neva must be implemented in United States domestic law. It re­
mains to be seen whether past is prologue, and whether the Trade 
Act of 1988 ultimately will grease or shift the gears of United 
States trade policy. 
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