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Federal District Court granted the SEC's motion and ordered the 
bank to disclose the customers' identities or suffer substantial 
sanctions. 98 

Employing the Restatement of Foreign Relations Law,99 the 
district court balanced the vital national interests at stake, the 
hardship which would be imposed by the decision, and the good 
faith of the parties.100 The court concluded that "[i]t would be a 
travesty of justice to permit a foreign company to invade American 
markets, violate American laws ... withdraw profits and resist ac­
countability for itself and its principals . . . by claiming their ano­
nymity under foreign law."101 With a balancing decision favoring 
U.S. interests, 102 the bank obtained a waiver from its customer and 
produced the requested information.103 Unfortunately the success 
of this action is not indicative of all such cases where courts are 
often hesitant to apply only U.S. law.104 

B. TREATIES OF MUTUAL ASSISTANCE 

Id. 

49. 

In addition to the Swiss and U.S. Memorandum of Under-

98. Id. at 92,149. 
99. RESTATEMENT (SECOND) FOREIGN RELATIONS LAW § 40 (1965), provides: 
Limitations on Exercise of Enforcement Jurisdiction, 
Where two states have jurisdiction to prescribe and enforce rules of law and the 
rules they may prescribe require inconsistent conduct upon the part of a person, 
each state is required by international law to consider, in good faith, moderating the 
exercise of its enforcement jurisdiction, in the light of such factors as: (a) vital na­
tional interests of each of the states, (b) the extent and the nature of the hardship 
that inconsistent enforcement actions would impose upon the person, (c) the extent 
to which the required conduct is to take place in the territory of the other state, (d) 
the nationality of the persons, and (e) the extent to which enforcement by action of 
either state can reasonably be expected to achieve compliance with the rule pre­
scribed by that state. 

100. St. Joes, [1981-1982 Transfer Binder] Fed. Sec. L. Rep. (CCH) ii 98,346, at 92,148-

101. Id. at 92,149. 
102. Id. 
103. Senate Hearing, supra note 1, at 324 (statement of John M. Fedders). 
104. See Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 9 (1971). The Supreme Court, in 

reviewing the ability of the United States to gain jurisdiction in a trade dispute contrary to 
a forum-selection clause (choosing the London Court of Justice as the forum for dispute 
resolution) in the trade contract, stated: 

Id. 

The expansion of American business and industry will hardly be encouraged if ... 
we insist on a parochial concept that all dispute must be resolved under our laws 
and in our courts .... We cannot have trade and commerce in world markets and 
international waters exclusively in our terms, governed by our laws, and resolved in 
our courts. 
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standing, other negotiated solutions exist. 10~ Recently the United 
States and Cayman Islands signed a mutual legal assistance treaty, 
the result of three years of negotiations. 106 This is the first such 
treaty signed with a Caribbean island, an area traditionally known 
for its secrecy jurisdictions.107 The treaty anticipates mutual assis­
tance in the investigation and prosecution of acts that are criminal 
offenses in both countries. 108 Despite advantages gained by both 
countries, some have stated that the treaty was a result of coercive 
fines imposed by the United States.109 Similar treaties are cur­
rently in negotiation with other Caribbean islands110 and are also 
expected to be concluded. 

The crimes covered under the Cayman Islands Treaty are ex­
tensive.m Not only viewed as a positive step in the Caribbean for 
the United States, Cayman Islands officials also view this as a ben­
efit.112 Under the terms of the agreement, United States and Cay­
man Islands officials will cooperate in providing bank, business and 
government records; the taking of testimony and deposing of wit­
nesses; searches and seizures of evidence; and the transferring of 
individuals into custody.113 In recognizing that criminal activity re­
sults in international repercussions, countries with bank secrecy 
laws have been willing to cooperate where their best interests are 

105. See infra note 106. 
106. U.S. and Caymans Sign Crime Pact, supra note 14, at DlO, col. 2; see Treaty 

Relating to Mutual Legal Assistance in Criminal Matters, June, 1986, United States-United 
Kingdom of Great Britain-Northern Ireland, reprinted in_ I.L.M. _ (1986) [hereinaf­
ter Cayman Islands Treaty] . The treaty is to be ratified by early 1987. See also Pasztor & 
Nazovio, U.S. Will Gain Access to Bank Records on Cayman Islands Under New Treaty, 
Wall St. J., July 3, 1986, at 5. 

107. See U.S. and Caymans Sign Crime Pact, supra note 14, at DlO, col 2; see, e.g., 
TAX HAVEN INFORMATION BooK, supra note 15. This list shows the relative number of Car­
ribean Islands involved compared to other areas. 

108. See supra note 106. 
109. U.S. and Caymans Sign Crime Pact, supra note 14, at DlO, col. 2. The treaty was 

signed after a U.S. court began imposing huge fines on the U.S. branches of banks whose 
affiliate operations in the Cayman islands had refused to cooperate with U.S. investigators. 
Id. 

110. Id. Stephen S. Troth, head of the Justice Department Criminal Division, has indi­
cated that similar agreements with Jamaica, and Turks and Caicos Islands, the Virgin Is­
lands and Bahamas will be reached. Id. 

111. Pasztor & Nazovio, supra note 106, at 5. A senior Justice Department official 
stated "the crimes covered by the treaty are nearly all encompassing, and it will greatly help 
prosecutors gather evidence in many more cases". Id. 

112. Id. Peter Tomkins, president of the Cayman Islands Bankers Association stated, 
"[t]his agreement may frighten some people away [from doing business in the islands], but 
probably those are the people we want to frighten away." Id. 

113. U.S. and Caymans Sign Crime Pact, supra note 14, at DlO, col. 2; see Cayman 
Islands Treaty, supra note 106, art. I. 
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also served. m Though a sign of cooperation, treaties often prove to 
be an unwielding and frustrating means of prosecution for the 
SEC.116 

A classic example of the inefficiency of using treaties as prose­
cution tools is the case of SEC v. Certain Unknown Purchaser 
(Santa Fe ).116 In Santa Fe, there were various transactions in the 
common stock of the Santa Fe International Corporation, immedi­
ately prior to the public announcement of their merger with the 
Kuwait Petroleum Corporation.117 Various Swiss banks purchased 
the securities on behalf of their undisclosed customers and subse­
quently refused to divulge their names.118 

The SEC request for information was first made in early 1982, 
under the Treaty of Mutual Assistance in Criminal Matters be­
tween the United States and Switzerland.119 The request was de­
nied by the Swiss Federal Tribunal in early 1983.120 The SEC con­
tinued to litigate the case, and based on additional information 
again filed a request for assistance on July 27, 1983.121 The request 
was granted by the Swiss Tribunal on May 26, 1984, 122 and the 
SEC was given the names of the unknown purchasers.123 The Tri­
bunal's decision was then appealed to several political bodies with 
jurisdiction over the matter, and the SEC was prevented from ob­
taining further documentary evidence with respect to the purchas­
ers.124 Finally on February 20, 1985, almost three years after their 
initial request, the SEC announced that the Swiss Federal Council 
had cleared the way for their long sought after documents and tes­
timony .125 This case illustrates the burdensome process that inhib­
its the SEC in its acquisition of necessary information through ne-

114. U.S. and Caymans Sign Crime Pact, supra note 14, at DlO, col. 2. Stephen S. 
Troth, head of the Justice Department Criminal Division, stated, "[a]ll crime has taken on 
an international dimension and I think these countries realize it is in their best interest to 
discourage it within their borders". Id. 

115. See infra notes 119-26 and accompanying text. 
116. SEC v. Certain Unknown Purchasers, [1984-1985 Transfer Binder] Fed. Sec. L. 

Rep. (CCH) ii 91,951, at 90,750 (S.D.N.Y. 1985) (Santa Fe). 
117. Id. 
118. Id. at 90,751. The request was initially filed with the Swiss banks on March 22, 

1982. Id. 
119. Id.; see Swiss Treaty, supra note 68. 
120. Santa Fe , [1984-1985 Transfer Binder] Fed. Sec. L. Rep. (CCH) ii 91,951, at 

90,751. The request was denied on January 26, 1983. 
121. Id. at 90,751. 
122. Id. 
123. Id. 
124. Id. 
125. Id. The Swiss Federal Council was the last body with jurisdiction over the matter. 
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gotiated treaties. 
Although methods of disclosure exist, they are often lengthy126 

and not uniformly applied.127 Something must be done to over­
come problems in obtaining disclosure. Cases like that of Dennis 
Levine serve to destroy our "vital national interest in maintaining 
the integrity of the securities markets."128 Much more is at stake 
than the $12.6 million hidden by Levine,129 the entire future of the 
securities exchange is at issue.130 

VI. A NEEDED UNIFORM APPROACH 

A. FURTHER TREATIES OF MUTUAL ASSISTANCE 

One possible solution is continued negotiation of treaties with 
secrecy jurisdictions. Treaties such as that recently executed with 
the Cayman Islands,131 allow for mutual assistance and a fairly ef­
fective route for U.S. authorities to gather information on inside 
traders. 132 Foreign secrecy laws should not be given extraterritorial 
effect to circumvent investigations of transactions that occur in the 
United States.133 Foreign nations should recognize that it is the ac­
count holder's choice to engage in conduct within the United 
States and outside the jurisdiction of the secrecy country.134 Se­
crecy jurisdictions and those who trade through them, must under­
stand that the act of trading securities outside the territory of the 
secrecy jurisdiction constitutes a waiver of any applicable secrecy 
provisions. 136 

The U.S. Supreme Court has held that a defendant will be 
found to have submitted to the jurisdiction of a state when the 
defendant "purposefully avails itself of the privilege of conducting 
activities within the foreign state, thus invoking the benefits and 
protections of its laws."136 By conducting a securities transaction in 
the United States, a foreign financial institution and its customers 

126. See supra notes 119-24 and accompanying text. 
127. See supra notes 101, 104 and accompanying text. 
128. See SEC v. Banca della Suizzera, [1981-1982 Transfer Binder] Fed. Sec. L. Rep. 

(CCH) ~ 98,346, at 92,144 (S.D.N.Y. 1981) (St. Joe's). 
129. See supra note 21. 
130. See infra notes 17 5, 178-79 and accompanying text. 
131. See Cayman Islands Treaty, supra note 106. 
132. See generally id. 
133. Senate Hearing, supra note 1, at 322 (statement of John M. Fedders). 
134. Id. 
135. Id. 
136. Id. at 321 (citing Shaffer v. Heitner, 433 U.S. 186, 213-16 (1977); Hanson v. 

Denckla, 357 U.S. 235, 253 (1957)). 
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deliberately avail themselves of the privilege of conducting activi­
ties here, and "invoke the benefits and protection" of the U.S. se­
curities markets and of U.S. law.137 It seems they should also ac­
cept the responsibilities associated with the exercise of this 
privilege. 138 

The use of negotiated treaties appears consistent with the 
principle of international comity.139 It extends due respect to the 
sovereignty and laws of nations with secrecy statutes, 140 but also 
provides a basis for vindicating the sovereignty of the United 
States and the integrity of its security markets.141 The basic deter­
rent to a continuance of this approach is the sometimes cumber­
some procedure encountered in obtaining information. 

B. CFTC AND A PRETRADING DISCLOSURE SYSTEM 

The best solution is a pretrading disclosure system, whereby 
any foreign institution trading in the U.S. securities market must 
agree to divulge requested information prior to trading. Failure to 
comply with these preexecution provisions would result in the dis­
allowance of further financing in U.S. markets. To best explain, it 
is helpful to examine an analogous program presently employed by 
the Commodity Futures Trading Commission (CFTC).142 

The CFTC conditions access to the U.S. futures markets upon 
a willingness to provide information prior to trade execution, in 
response to a specific request of the CFTC.143 The rules require 
that futures commission merchants provide the name, address and 
certain information concerning the holder, or beneficial holder of 
an open futures contract in response to such a special request and 
on the account's first day of trading.144 The CFTC's special call 
provisions avoid many of the problems inherent in effective service 
of process upon a resident of another country, such as a bank in a 
secrecy jurisdiction. 145 Examining an attempted inside trader pros-

137. Senate Hearing, supra note 1, at 321 (statement of John M. Fedders); see supra 
note 136. 

138. Senate Hearing, supra note 1, at 321 (statement of John M. Fedders). 
139. Id. at 322; see also BLACK'S LAW DICTIONARY 242 (5th ed. 1972). Under the doc­

trine of comity, a state is asked to honor a judgment of a foreign country. Comity is not a 
rule of law, but one of practical convenience and courtesy. Id. 

140. Senate Hearing, supra note 1, at 322 (statement of John M. Fedders). 
141. Id. 
142. See infra notes 156-69 and accompanying text. 
143. See infra notes 158-61, 167-68 and accompanying text. 
144. See 17 C.F.R. §§ 17.0l(b)(1)(2)(4), 21.03(c)(l) (1986). 
145. Senate Hearing, supra note 1, at 322 (statement of John M. Fedders). 
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ecution would provide the best means of illustrating the benefits of 
adopting a system similar to that utilized presently by the com­
modities futures exchange. 

Utilizing methods presently available,146 upon suspecting in­
side trading activity, the SEC would attempt to trace the source of 
the transaction. If the trade were found to have been executed 
through a foreign bank for an anonymous account, a requested dis­
closure of the account holder would likely occur. 147 Assuming the 
customer refused to consent to the bank's disclosure, the bank 
would not reveal the account's holder, pursuant to the jurisdic­
tion's secrecy laws.148 At this point, the SEC would make an at­
tempt to exercise jurisdiction over the matter149 and extraterritori­
ally apply the requirements of U.S. securities law.160 A probable 
stalemate would result when U.S. law runs counter to the basis of 
foreign secrecy laws. 161 Even if a treaty existed based on mutual 
assistance, 162 expedience in the prosecution of the inside trader is 
not likely. 163 

If a system similar to that employed by the CFTC were 
adopted by the SEC, necessary information would generally be 
available to enforcement authorities at the time of the suspected 
violation. 164 On the initial day of trading for any new account, the 
bank in a secrecy jurisdiction, acting as a "foreign broker"166 for an 
anonymous account, must file a report with the SEC.166 Before 
trading could occur, the bank would have to inform the account 
holder of specific requirements under any applicable provisions.167 

146. See, e.g., supra notes 14, 77, 88, 89 & 106. 
147. See, e.g., SEC v. Banca della Suizzera, (1981-1982 Transfer Binder] Fed. Sec. L. 

Rep. (CCH) ~ 98,346, at 92,144 (S.D.N.Y. 1981) (St . Joe's). 
148. See U.S. and Caymans Sign Crime Pact, supra note 14, at DlO, col. 2. If the bank 

makes an unauthorized disclosure, civil and criminal liability can attach. See also supra 
note 40. 

149. See generally supra note 54. 
150. Id. 
151. See, e.g., St. Joe's, (1981-1982 Transfer Binder] Fed. Sec. L. Rep. (CCH) ~ 98,346, 

at 92,144. Prior to the SEC's request for an applicaiton of FRCP Rule 37, the SEC had 
failed in their attempted application of Rule lOb-5. 

152. See Memorandum, supra note 14, at 1; Cayman Islands Treaty, supra note 106. 
153. See generally SEC v. Certain Unknown Purchasers, (1984-1985 Transfer Binder] 

Fed. Sec. L. Rep. (CCH) ~ 91,951, at 90,750 (S.D.N.Y. 1985) (Santa Fe). 
154. See infra notes 158-61 and accompanying text. 
155. 17 C.F.R. § 15.00(a)(l) (1986) . "Foreign broker" means any person located outside 

the United States or its territories who carries an account in commodity futures ... for any 
other person. Id. 

156. See id. § 15.0l(b). 
157. See id. § 15.05(c). 
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When reported for the first time, the foreign broker would provide 
the name and address of the account holder,168 the number as­
signed to the account, 169 and the business or occupation of the ac­
count holder, 160 among other information. 161 The account for which 
the bank was trading would have a "unique designator,"162 through 
which the SEC could identify the account and maintain all the 
necessary information.163 Without the foreign broker's knowledge 
of these requirements, it would be unlawful to enter into any 
transactions.164 Besides initial requirements, the bank would be re­
quired to submit a report of the daily activities, such as the quan­
tities in each security traded, for each business day the account 
traded.166 

If upon examining trading activity, a particular day's trading 
appeared suspicious, the SEC could make a "special call" for fur­
ther information on an account of a foreign broker.166 The foreign 
broker (bank) must then provide the SEC with the specified infor­
mation.167 If the SEC was unsatisfied with the response, or the se­
crecy bank failed to respond at all, the Commission would be em­
powered to prohibit the execution of further trades for that 
account. 168 If the foreign bank or account holder felt they were 
treated unfairly, they would have the option of requesting a hear-

158. Id. § 17.0l(b)(l). 
159. Id. § 17.0l(b)(2). 
160. Id. § 17.0l(b)(4). 
161. See generally id. 
162. See infra note 163. 
163. 17 C.F.R. § 17.0l(a). "For the purpose of reporting futures information ... each 

... foreign broker shall assign a unique designator to each special account and shall report 
such account only by such designator ... [T]he designator used shall be numeric ... [and] 
shall not be changed or assigned to another account without prior approval of the Comis­
sion." Id. 

164. Id. § 15.05(c). "It shall be unlawful for any futures commission merchant ... to 
open a futures . . . account . . . or cause to be affected transaction . . . unless the futures 
commission merchant . . . informs the foreign broker prior thereto, . . . the requirements of 
this section." Id. § 21.03(b). 

165. Id. § 17.00(a). 
166. Id. § 21.03(c). "Upon a determination by the Commission that information con­

cerning accounts may be relevant information in enabling the Commission to determine 
whether the threat of a market manipulation, ... or other market disorder exists ... the 
Commission may issue a call for information from a futures commission merchant or cus­
tomer .... " Id. 

167. Id. § 21.03(e). For information that may be specifically requested, see id. § 
21.03( c)( l)(i)-( v ). 

168. Id. § 21.03(f). "If the Commission has reason to believe that a futures commission 
merchant or customer has not responded as required to a call ... the Commission in writing 
may ... prohibit the execution of ... trades on . .. the behalf of the futures commission 
merchant or customer named in the call ... . "Id. 
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ing at which point evidence could be offered to show the inappro­
priateness of the SEC's request.169 

Under a system similar to the CFTC's, the SEC would have 
the information concerning an account in a secrecy jurisdiction on 
the initial day of trading and on every day the account was ac­
tive. 170 Before trading could occur, the account holder would be 
notified of all requirements that would need to be met.171 Upon 
suspecting fraudulent activity, the SEC would possess a mecha­
nism through which it could acquire further information.172 If such 
information was not obtained, the SEC could prevent further trad­
ing for that account.173 Extraterritorial concerns would essentially 
be eliminated. Any account which desired to trade in U.S. security 
markets through a financial institution in a secrecy jurisdiction 
would have to disclose its true beneficiary on the first day trading 
occurred or forego trading at all.174 

Under the present system of SEC inside trading disclosure 
and enforcement, the "integrity of the securities industry" is ques­
tionable.176 It was noted by the Chairman of the House Energy and 
Commerce Committee that the securities industry was failing in its 
duties as the "first line of defense" against securities fraud.176 

Something must be done to boost the integrity of the U.S. securi­
ties markets. No system or mechanism employed by the SEC has 
yet proved effective in deterring the inside trader or in providing 
for speedy detection and prosecution after any fraudulent activity. 
A working system exists in the commodity futures market. The 
SEC should adopt a similar system which would both provide 
greater deterrence to the inside trader and easier access to in­
formation for the SEC. "Only (the SEC) can save (themselves) 

•• "
177 If the integrity of the securities industry is lost, then the 

169. Id. § 21.03(g). 
170. See supra notes 158-61, 165 and accompanying text. 
171. See 17 C.F.R. § 15.05(c). 
172. See supra note 166 and accompanying text. 
173. See supra note 168 and accompanying text. 
174. See supra notes 158-61, 165 and accompanying text. 
175. Dingell is Unable to Heap Any Praise on Securities Sector, Wall St. J., Mar. 6, 

1987, at 3. The Chairman of the House Energy and Commerce Committee, Representative 
John Dingell in addressing the Securities Industry Association stated, "[t]his is not a speech 
in praise of the integrity of the securities industry, dismissing you to go off to cocktails ... 
[t]hat speech would be the equivalent of a father turning the keys of his shiny new Porsche 
over to a son who had over the last three weeks totalled the family wagon and RV, flunked 
two courses and broken curfew every other night." Id. 

176. Id. 
177. Id. 
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strength of the securities market faulters. 178 No one "want[s] to 
preside over a repeat of 1929."179 

VII. CONCLUSION 

Inside trading accounts for billions of dollars180 of lost funds. 
This problem is further augmented by the "insiders" use of finan­
cial institutions in bank secrecy jurisdictions. As apparent through 
examining the Dennis Levine case and information on recent for­
eign investment in U.S. markets, this problem appears to be inten­
sifying. Hampered by extraterritorial concerns, U.S. enforcement 
authorities require a means to circumvent the secrecy barriers. 

Attempts to break these barriers have been made and proved 
successful but burdensome in Switzerland and the Cayman Is­
lands. 181 Although many solutions have been proposed and tried, a 
uniform approach to the evasion of domestic securities laws must 
be formulated and adhered to universally. A pretrading disclosure 
requirement system has been tried and proven in the commodities 
future exchange. 182 SEC adoption of this approach could prove to 
be the only way that fraudulent securities transactions can be 
curtailed. 

Stephen J. Psutka 

178. See id. 
179. Id. 
180. See Senate Hearing, supra note 1, at 320. 
181. See supra notes 14, 106 & 119-25 and accompanying text. 
182. See supra notes 155-69 and accompanying text. 
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