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because they regard this as a non-justiciable political question. 124 The 
Supreme Court therefore generally finds that the parties are without 
standing to seek redress from the judiciary. 125 Thus, it is possible, 
although unlikely, that the judicial branch may decline to intervene in a 
situation, where Native American governments are contemplating 
ratification of an international agreement, such as the Rome Statute. 
The federal government's apprehension about Native American 
movements toward attaining greater sovereignty represents the biggest 
obstacles tribal governments will face in any ratification effort. 

However, this note contends that Native Americans should be 
allotted leeway from the other branches, including state governments, in 
their dealings with international organizations. "Congress enjoys 
plenary federal power over Indian tribes arising out of the Commerce 
Clause," but that power is limited by the unique relationship the federal 
government has with Native American tribes.126 As noted "above, 
Congress in 1934 determined that proper fulfillment of its trust required 
turning over to the Indians a greater control of their own destinies."127 

In light of the principles of self-governance and self-determination in 
domestic and international law, the federal government should permit 
Native Americans to ratify the Rome Statute, despite the Constitutional 
provisions of Article 1 Section 10. 

Finally, the Rome Statute itself addresses concerns the U.S. may 
have regarding infringements upon U.S. sovereignty if Native American 
tribes become parties to the ICC. According to Article 11 of the Rome 
Statute, the principle of ratione temporis protects U.S. interests by 
preventing prosecution of acts that occurred prior to the entry into force 
of the Rome Statute for the particular party in question.128 Moreover, 
Article 24 prevents the ICC from ex-post facto litigation.129 Therefore, 
any concerns members of the U.S. Government may have about being 
prosecuted for past transgressions are unfounded. Additionally, the 
complementary nature of ICC jurisdiction would permit the U.S. to 
continue to exercise authority over conduct on its territory and involving 
its nationals by utilizing the U.S. domestic judicial system. 

Therefore, due to the special relationship between the U.S. 

124. Lone Wolfv. Hitchcock, 187 U.S. 553 (1903). 
125. Id. at 553. 
126. Saik:rishna Prakash, Our Three Commerce Clauses and the Presumption of 

lntrasentence Uniformity, 55 ARK. L. REv. 1149, 1170 (2003). 
127. Morton v. Mancari, 417 U.S. 535, 553 (1974). 
128. Rome Statute, supra note 15, arts. 11, 37. 
129. Id. at art. 24. 
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Government and Native American nations as well as the judiciary's 
inclination not to intervene in situations such as this one, it may be 
possible for Native American tribes to ratify the Rome Statute. 
Moreover, since the provisions of the Rome Statute explicitly protect 
U.S. interests, ratification of the treaty by Native Americans would not 
likely have an adverse impact upon the United States or contravene 
domestic laws. However, in all likelihood, the federal government 
would prohibit Native American nations from ratification, and tribal 
governments would need considerable help lobbying for enhanced 
political sovereignty. 

V. WHAT ARE THE DOMESTIC RAMIFICATIONS OF PERMITTING 

RATIFICATION? 

A. Why does the United States refuse to ratify the Rome Statute? 

The United States, although present at the Rome Conference in 
1998, refuses to ratify the Rome Statute, due to a number of objections 
to its provisions. In particular, the U.S. disagreed with the jurisdictional 
setup of the ICC as it is articulated in the Rome Statute, specifically its 
application over non-State parties. 130 The U.S. also expressed concern 
"with the possible inclusion of the crime of aggression within the ICC's 
jurisdiction," most notably the failure of the Rome Statute to link the 
definition of "aggression" to the decisions of the U .N. Security 
Council. rn Additionally, the U.S. disapproved of the Rome Statute's 
lack of an "opt out" provision, which would have permitted States to 
"assess the development regarding the ICC and decide whether it was 
operating effectively and impartially."132 Furthermore, 

[t]he U.S. was also dissatisfied with the ICC's 
[prohibition on reservations, because] ... the [Rome] Statute 
fails to accommodate domestic constitutional requirements 
and national judicial procedures that may not be strictly in 
line with the provisions in the Statute but which do not 
defeat the object or purpose of the Statute. 133 

These concerns, however, should not prevent Native American 

130. K.ITTICHAISAREE, supra note 15, at 37. 
131. Id. 
132. Id. (quoting Toward an International Criminal Court? 75 (A. Frye ed., Council on 

Foreign Relations 1999)). 
133. KITTICHAISAREE, supra note 15, at 37. 
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Tribes from ratifying the Rome Statute, because there are reasonable 
safeguards protecting U.S. interests potentially affected by ratification. 
With regard to jurisdiction, ratification by Native American tribes 
would only extend ICC }urisdiction to the territory that the U.S. gives 
each tribe control over. 34 Citizens of the U.S. could then enter or 
refrain from entering that territory at will. Additionally, the U.S. would 
have jurisdiction over its nationals for offenses that may occur on the 
territory of a Native American tribe that is party to the Rome Statute, if 
the U.S. can prove its willingness and ability to investigate or prosecute 
that individual in the national judicial system. 135 Thus, ratification of 
the Rome Statute by Native American nations would have little impact 
upon U.S. interests and would not undermine the objections the U.S. has 
with regard to the ICC, but would establish protections and rights in 
international law for Native American tribes. Moreover, the Rome 
Statute as a new instrument in international law affords Native 
Americans protection beyond those found in the Genocide Convention, 
by permitting the exercise of jurisdiction over individuals. 136 

B. What possible domestic repercussions exist if Native American 
nations were to attempt ratification? 

The current relationship between the U.S. Government and Native 
American nations, as noted above, is rather ambiguous. In the eyes of 
the United States, Native American tribes do not quite ~ualify as States, 
but they are permitted certain levels of independence.1 7 Despite these 
ambiguities, it is clear Native American nations in the U.S. "are very 
much dependent upon the federal government for their operating funds 
and for permission to exploit the natural resources present on their 
reservations." 138 As a result of Native American dependence upon the 
U.S., "the idea of two governments (Native American and U.S.) 
meeting in some kind of contemporary contractual arrangement on 
anything approaching an equal bargaining position itself seems 
ludicrous."139 

Based upon this relationship and tire assistance that Native 
American tribes receive from the U.S. Government, it is plausible, if not 

134. Rome Statute, supra note 15, art. 12. 
135. Id. at art. 17. 
136. Id. at arts. 5, 28; Convention on the Prevention and Punishment of the Crime of 

Genocide, G.A. Res. 260A(III) (entry into force 12 Jan. 1951), available at 
http://www.unhchr.ch/htmVmenu3/b/p_ genoci.htm. (last visited Apr. 27, 2005). 

137. See McSloy, supra note 55, at 295. 
138. DELORIA, supra note 6, at 7. 
139. Id. 
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likely, that efforts to ratify the Rome Statute may be met with 
opposition from the U.S. Government. In fact, the gaming revenues, 
which many Native American communities rely upon, as well as the 
federal tax breaks and financial assistance may be altered in order to 
place economic pressures on the Native American tribes in an effort to 
deter ratification of the Rome Statute. This is particularly true if Native 
American nations seek to use the issue of international legal personality 
to vigorously pursue sovereign independence. 

C. Why was Afghanistan permitted to ratify the Rome Statute? 

As mentioned before, new rules of customary international law 
develop based upon State practice carried out because of a general sense 
"that a rule of law or legal obligation is involved."140 Similarly, in 
trying to understand the ratification guidelines regarding the Rome 
Statute it may be most helpful to go beyond the theoretical discussion to 
evaluate the criteria actually employed by the International Criminal 
Court in making their decisions regarding who may ratify the Rome 
Statute. Of particular interest in this regard is the recent accession to the 
Rome Statute by Afghanistan on February 10, 2003. 141 

Afghanistan is a war tom nation suffering from "ongoing military 
action ... [as well as] enormous poverty, a crumbling infrastructure, 
and widespread land mines."142 Following the terrorist attacks of 
September 11, 2001 in the United States, an international coalition was 
formed seeking to rid Afghanistan of its repressive Taliban government, 
which harbored terrorists. 143 In October 2001, the coalition began 
military strikes and succeeded in overthrowing the Taliban regime.144 

As a result of the military operation in Afghanistan, the U.S. led 
forces have sought to assist the Afghan people in developing a new 
government as well as rebuilding their country. 145 These efforts to 
establish a democratic regime in Afghanistan have helped in the 

140. North Sea Continental Shelf(Germ.any v. Denmark) 19691.C.J. 3, 43 (1969). 
141. Multilateral Treaties Deposited with the Secretary-General, Treaty I-XVIII-lOasp 

at 
http://untreaty.un.org/ENGLISH/bible/englishintemetbible/partl/chapterXVIIl/treaty 10 .asp 
(last visited on Apr. 27, 2005); see also International Criminal Court Country Details at 
http://www.icc-cpi.int/php/statesparties/country.php?id=41 (last visited on Apr. 27, 2005). 

142. CIA World FactBook: Afghanistan, available at 
http://www.cia.gov/cia/publications/factbook/geos/af.html (last visited Apr. 27, 2005). 

143. Id. 
144. BBC News: Timeline Afghanistan, available at 

http://news.bbc.eo.uk/1/hi/world/south_asia/country _profiles/1162108.stm (last visited Apr. 
27, 2005). 

145. CIA World FactBook, supra note 142. 
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creation of the Afghan Interim Authority ( AIA) and the Transitional 
Islamic State of Afghanistan (TISA). 146 Under the guidance of these 
transitional groups and U.S. backed Afghan President, Hamid Karzai, 
Afghanistan adopted a new democratic constitution in early January 
2004.147 Under the new constitution, Afghanistan will hold "full 
democratic elections . . . later this year [2004] . . . which will shape the 
government of an Afghanistan no longer ruled by the Taliban."148 

The accession of the Afghanistan government to the Rome Statute 
in February 2003 came prior to the ratification of the new Afghan 
constitution. 149 In fact, the Afghan Government ratified the Rome 
Statute while the country was still in a transitional phase of governance; 
a transition the United States oversaw.150 There, the Afghan 
Government, which previously had been unrecognized on an 
international level under the Taliban regime, was able to ratify the 
Rome Statute. 151 Moreover, the U.S. Government permitted the leaders 
of Afghanistan to exercise their right to ratify the Rome Statute, despite 
the many concerns and objections the U.S. has regarding the Statute's 
validity.152 

Similarly, here in the United States, Native American nations are 
subject to supervision by the federal government, even though they 
control a defined territory and have stable governing bodies. 153 While 
Native American governments are not transitional governments in areas 
recovering from war, they are semi-autonomous groups that largely 
govern themselves along with the guidance of the United States. Thus, 
the Native American tribes of the United States, similar to the 
government of Afghanistan, should be able to seek ratification of the 
Rome Statute. This would permit Native Americans to assert their 
rights as an independent people under international law, enhance 

146. CIA World FactBook, supra note 142. 
147. Afghanistan Passes Constitution by Consensus, CNN.com, Jan. 4, 2004, available 

at http://www.cnn.worldnews/2004/WORLD/asiapcf/Ol/04/afghan.constitution/ (last visited 
Apr. 27, 2005) [hereinafter Afghanistan Passes Constitution]. 

148. Id. 
149. Rome Statute, supra note 15; see also International Criminal Court Country 

Details available at http://www.icc-cpi.int/php/statesparties/country.php?id=41 (last visited 
on Apr. 4, 2005); Afghanistan Passes Constitution, supra note 147. 

150. Rome Statute, supra note 15; see also International Criminal Court Country 
Details, supra note 149; Afghanistan Passes Constitution, supra note 147. 

151. Rome Statute, supra note 15; see also International Criminal Court Country 
Details, supra note 149; Afghanistan Passes Constitution, supra note 147. 

152. KITTICHAISAREE, supra note 15, Cl;t 37. 
153. National Congress of American Indians, supra note 92; ISDEAA, 25 U.S.C. § 

450(a)(l); BIA Website, supra note 93. 
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political sovereignty and assure basic protections from potential human 
rights abuses. 

D. What are the potential international ramifications? 

Although acknowledging the sovereign rights of Native Americans 
could potentially lead to a slippery slope in which other minority groups 
seek their own international legal personality, these attitudes may be 
tempered by altering the way that these changes or new rules are 
perceived.154 One method for curbing potential international backlash, 
while still permitting the expansion of the rights of indigenous people 
would be to employ "small change tolerance slippery slopes."155 

Essentially, the "small change slippery slopes" permit a change, even a 
change in a direction that one might not approve of, but do so in a 
calculated manner that modifies the fringe of the argument in order to 
promote almost unnoticeable change in a particular direction. 156 In the 
instant case, this would include permitting Native American nations to 
ratify the Rome Statute. While not creating a prohibitive effect, as 
might be seen with full acknowledgment of the sovereign prerogative of 
indigenous groups, the small changes created by ratification of the 
Rome Statute exhibit a permissible step towards recognizing 
sovereignty of Native American nations without an abrupt and drastic 
change. 

Throughout the world conquered people are gaining recognition as 
sovereign entities within the international community. 157 This includes 
places such as, San Marino, which the United Nations permitted to join 
its ranks despite a gross national product based upon the sale of postage 
stamps.158 "Although seemingly a 'modest proposal,' the recognition of 
Native American sovereignty is not only simple but also not 
unprecedented," given that sovereignty has been extended to States in 
the former Soviet Union, Yugoslavia, as well as Africa. 159 The ICC 
should permit Native American nations to ratify the Rome Statute 
because they are in a trust relationship with the U.S. much the same as 
Afghanistan who ratified the statute in 2003 while under U.S. 

154. Eugene Volokh, The Mechanisms of the Slippery Slope, 116 HARV. L. REV. 1026, 
30 (2003). 

155. Id. at 1105-07. 
156. Id .. 
157. See McSloy, supra note 55, at 225-26. 
158. Id.; see also DAVID WALLCHINSKY & IRVING WALLACE, THE PEOPLE'S ALMANAC 

479 (1975); see also KUMIKO MATASUURA, ET AL., CHRONOLOGY AND FACT BOOK OF THE 
UNITED NATIONS, 1941-1991, at 231 (1992). 

159. McSloy, supra note 55, at 282. 
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occupation. 160 This is not an issue of secession, as many countries fear, 
but rather it is about the recognition of rights under international law. 161 

There are dangers to permitting Native American nations to ratify 
the Rome Statute, including the potential for the violent break up of 
countries, which would be contrary to the purpose of the United 
Nations. 162 Article 73 of the U.N. Charter: extends a trust doctrine type 
relationship, while encouraging nations to recognize the right of self­
determination of people or at least to help groups achieve that self­
determination.163 Recognizing Native American tribes may not confer 
the valuable right of access to the ICJ, but it will have an impact in 
establishing the international legal personality that Native American 
nations need in order to influence international public opinion. This 
may in tum have a corresponding impact on the decision making of 
Congress, with regard to the self-governance of Native American 
nations. 164 And as noted before, this enhanced political sovereignty 
may ultimately lead to successful economic development. 

CONCLUSION 

Native Americans have long been subjected to the constrictive 
forces of dual citizenship inflicted upon them by the United States 
govemment. 165 Despite efforts to promote their independence, the 
government has fallen short of its charge. Consequently, Native 
American nations continue to hunger for the right to determine their 
own path through the exercise of political sovereignty.166 

Providing Native Americans with enhanced sovereignty would 
assist with future economic development. 167 As Cornell and Kalt note, 
"The key ingredients of development · can be divided into three 
categories: external opportunities, internal assets, and development 
strategy."168 Political sovereignty has a significant impact on the ability 
of Native American nations to grow economically, because of its 
influence on external opportunities. 169 According to Cornell and Kalt's 

160. Website of the International Criminal Court, supra note 84. 
161. McSloy, supra note 55, at 291. 
162. TOMUSCHAT, supra note 45, at 49. 
163. U.N. CHARTER art. 73. 
164. Howland, supra note 16, at 95. 
165. Id. at 74 (citing Morris, Indians Belonged to Sovereign Nations-and Still Do, 

ROCKY MTN. NEWS, June 16, 1986, at 34). 
166. ISDEAA, 25 U.S.C. § 450(a)(2). 
167. See Cornell & Kalt, supra note 7. 
168. Id. at 6. 
169. Id. 
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study, "the evidence is clear that as sovereignty rises, so do the chances 
of successful development."170 They also point out that sovereignty, 
"while critical to success, is only partially and unpredictably subject to 
the control of the individual tribe" through its efforts to lobby the 
legislature and the courts. 171 In the end, their study attempts to discern 
the areas in which "tribes can most productively focus their energy in 
the development arena so that ... [they can realize] development 
gains."172 

One possible answer to how tribes can best organize their efforts · is 
for Native American nations to make progress toward achieving greater 
political sovereignty, and thus economic development, through 
ratification of the Rome Statute. The Rome Statute of the International 
Criminal Court provides an ideal outlet for the furtherance of Native 
American political sovereignty. Ratification would provide an excellent 
stepping stone towards establishing international legal personality, and 
securing greater autonomy within the federal structure of government 
by which Native Americans are currently bound. This would benefit 
Native American nations as their economic interests continue to grow 
and develop. 

Additionally, the Rome Statute permits jurisdiction over 
individuals for internationally wrongful acts, thereby protecting those 
who may find themselves the victim of horrendous human rights 
abuses. 173 Ratification of the Rome Statute by Native American tribes 
would also help to ensure their ability to seek redress for criminal acts 
that may occur to their citizens or on their territory. Therefore, the 
Native American nations of the United States, as a defined population, 
living on a distinct territory, with their own ·system of governance and 
ability to conduct relations with other States, should seek to ratify the 
Rome Statute of the International Criminal Court. 174 

170. Cornell & Kalt, supra note 7, at 6. 
171. Id. at 11. 
172. Cornell & Kalt, supra note 7, at 12. 
173. See Rome Statute, supra note 15. 
174. National Congress of American Indians, supra note 92; ISDEAA, 25 U.S.C. § 

450(a)(l); BIA, supra note 93. 
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