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research program to study dolphin population and behavior.*4 Addi-
tionally, the National Marine Fisheries Service (NMFS) organized an
observer program to monitor dolphin mortality levels and enforce
regulations.*> This program placed scientific observers aboard fishing
vessels whose main function was to monitor the loss of dolphins to
purse seine nets.*6 Without these observers, Congress believed it
would be impossible for the government to collect the requisite data
necessary to devise fishing methods which would neither deplete nor
disadvantage the dolphin population.4’

In 1974, when the commercial fishing exemption expired, no new
techniques were forthcoming by the tuna industry.4®# Consequently,
500,000 more dolphins had been killed.#° The environmental commu-
nity took legal action to limit the dolphin take,° prompting Congress
to adopt a quota initially set at 78,000.5! Over the next few years the
research observation program was extended and dolphin mortality
steadily declined.s2 The decline, however, ended with the advent of
the Reagan Administration.5> In 1980, the NMFS issued a five-year
permit which set an annual quota take of 20,500.5¢ In 1984, the
MMPA was amended to extend this quota indefinitely.>s

4. Id.

45. Id.

46. Davis, supra note 9, at 486. Often porpoise mortality figures were minimized by fed-
eral observers since many were intimidated by threats of serious injury from tuna fishermen.
Id

47. See id.

48. Id.

49. Id. The mortality rate was escalating so rapidly that, during parts of 1976 and 1977,
the purse seine tuna fleet was shut down because the take of porpoise exceeded allowable
levels. Note, Recent Developments, supra note 35, at 272; see generally infra note 50.

50. See generally Committee for Humane Legislation Inc., v. Richardson, 414 F. Supp.
297 (D.D.C. 1976), aff 'd in part, rev’d in part, revised in part, 540 F.2d 1141 (D.C. Cir. 1976).
Plaintiff argued that the MMPA required the Secretary of Commerce to specify how many
porpoise could be killed incidental to commercial fishing operations. The District Court or-
dered the American Tuna Boat Association to halt further taking of porpoise and to refrain
from instituting new litigation seeking to continue porpoise-taking. Due to possible detrimen-
tal effects to the fishing industry, however, the District Court issued a 20 day stay of the order.
The D.C. Circuit Court continued the stay until January 1, 1977. 540 F.2d at 1151.

51. Brower, supra note 16, at 38. Tuna fishermen were then allowed to take porpoise
only by permits issued under the Secretary of Commerce’s regulations. Slade, supra note 39, at
92.

52. See Kindt and Wintheiser, supra note 1, at 346. After passage of the MMPA, the
porpoise take decreased from 368,600 in 1972 to 22,736 in 1982. Id.

53. Brower, supra note 16, at 38.

54. Kindt and Wintheiser, supra note 1, at 346.

55. Brower, supra note 16, at 38. Thus, instead of abolishing the intentional netting of
dolphins, the MMPA'’s quota system has served to institutionalize the practice. Id. Addition-
ally, there have been no efforts to proportionally decrease the quota to the size of the United
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During the past ten years, funds for dolphin research have been
greatly reduced while regulations and their enforcement have been
relaxed.>¢ The tuna industry, in turn, has claimed economic hardship
from these regulations and has been exempt from both developing
dolphin-saving gear and from prohibitions on “sundown sets.”s” Re-
cently, however, tuna canning companies have made a decided effort
to reduce dolphin deaths.’® In April of 1990, H.J. Heinz, Van Camp
and Bumble Bee* canners announced that they would refuse to sell
tuna which had been harvested by means of purse seine fishing.5°

Notwithstanding the effect of this current effort, dolphin mortal-
ity has continued at a staggering rate.5! Since the passage of the
MMPA almost fifteen years ago, more than 800,000 dolphins have
been killed by the use of United States’ purse seine nets.52 This has
led one observer to note that “the dolphin kill by [commercial] tuna
fishermen in the Eastern Tropical Pacific continues to be the greatest
slaughter of marine mammals on Earth.”¢3

States’ tuna fleet. See PHILLIPS & STEINER, supra note 32 at 7. Despite the fact that the
number of United States’ tuna boats have decreased from 100 in 1981 to 34 in 1988, the aggre-
gate number of dolphins killed annually remains essentially the same. Animal Rights, supra
note 3, at 106. The kill per United States’ vessel increased from less than 200 in 1981 to more
than 600 in 1986. Id.

56. See Brower, supra note 16, at 38. On May 8, 1990, a bill regarding the protection of
dolphins was introduced by Congressman Bates. See H.R. 4740, 101st Cong., 2d Sess. (1990).
The bill has three goals: it authorizes the Secretary of Commerce to make loans for research
into the development of dolphin-saving equipment, it bans the importation of tuna caught with
equipment unsafe to dolphins and it calls for the formation of an international convention to
further the protection of dolphins. Unfortunately, the estimated odds of passage of the bill are
low. Id. .

57. Steiner, supra note 11, at 20. Sundown sets involve the setting of purse seine nets at
night when dolphins are more likely to be trapped. This practice accounts for more than four
times as many dolphins being killed than from nets set during the day. Id.

58. See N.Y. Times, Apr. 3, 1990, at Al, col. 1.

59. Id. These companies represent approximately 75% of the total amount of canned
tuna supplied to the United States. Id.

60. Id. Ironically, the withdrawal of American fishing vessels from the ETP has environ-
mentalists concerned that there will be an influx in foreign fishing vessels in the region which
could likely result in an increase in the total dolphin take in this area. See N.Y. Times, May
10, 1990, at A20, col. 4.

61. See Brower, supra note 16, at 38. Recently, the Earth Island Institute took out a full
page advertisement urging consumers to boycott tuna products from Bumble Bee Seafood Inc.
The Institute claims that the corporation’s parent company in Thailand, Unicord Inc., contin-
ues to purchase tuna trapped by nets which kill dolphins. This alleged action was contrary to
a promise the corporation made in April of 1990 when it refused to buy tuna caught by meth-
ods harmful to dolphins. The president of Bumble Bee has denied the charges and states that
the corporation may file a libel suit against the Institute to recover possible damages to its
reputation and company name. N.Y. Times, Dec. 6, 1990, at D4, col. 4 (city ed.).

62. Brower, supra, note 16, at 38.

63. See id.
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IV. INTERNATIONAL EFFORTS

The tuna-dolphin problem is essentially an international issue.5
Both tuna and dolphin migrate between the jurisdictional zones of
different states and into international waters.5> Dolphins also serve as
important marine resources requiring the protection of the interna-
tional community at large.5¢ In addition, the killing of dolphins is a
multinational affair. While the average United States’ dolphin take is
a reported 18,000 per year, the total death toll in the ETP, as reported
by the NMFS, was 124,597 in 1986 and 78,497 in 1987.7 Most states
currently involved in purse seining in the ETP, however, do not have
any legislation regarding the protection of these marine mammals. 58

A. The Inter-America Tropical Tuna Commission

In 1950, negotiations between the United States and Costa Rica
over fishing zones resulted in the establishment of the Inter-America
Tropical Tuna Commission (IATTC).%® The IATTC was designed to
protect marine resources and regulate fishing.” The IATTC had its
own scientific staff with membership open to all nations fishing in the
ETP.”t By 1977, seven other countries had joined the IATTC,?2 and,

64. See Comment, International Aspects, supra note 10, at 652-53. The international tuna
fleet is currently estimated to be twice the size of the United States’ fleet. PHILLIPS &
STEINER, supra note 32, at 15.

65. See Comment, International Aspects, supra note 10, at 652-53.

66. See id. at 652. Under the MMPA, Congress recognized marine mammals as an inter-
national resource requiring protection by those nations outside of the United States. It stated
in pertinent part: “[M]arine mammals have proven themselves to be resources of great interna-
tional significance, esthetic and recreational as well as economic. . . .” 16 U.S.C. § 1361(6)
(1988).

67. Animal Rights, supra note 3, at 105.

68. See Comment, Dolphin Conservation in the Tuna Industry: The United States’ Role in
an International Problem, 16 SAN DIEGO L. REV. 665, 690 (1979) [hereinafter Comment,
Dolphin Conservation]. These States include Bermuda, Canada, Chile, Colombia, Ecuador, El
Salvador, Honduras, Japan, Nicaragua, Panama, Peru, Senegal, Spain and Venezuela. Costa
Rica, France, Guatemala, Mexico and the Netherlands Antilles, however, have legislation rec-
ognizing the problem and advocating conservation measures. Id. See also Convention for the
Establishment of an Inter-American Tropical Tuna Commission, May 31, 1949, 1950, United
States-Costa Rica, 1 U.S.T. 230, T.I.A.S. No. 2044, 80 U.N.T.S. 3 (entered into force Mar. 3,
1950).

69. Kindt, A Summary, supra note 6, at 7. The Inter-America Tropical Tuna Commis-
sion (IATTC) is unique in that it was the first management of an international fishery to be
created before a critical need arose to prompt its establishment. Comment, International As-
pects, supra note 10, at 655.

70. Among its specific tasks were the study of tuna and the responsibility to maintain
stocks at levels that would produce maximum yields on a sustained basis. Wade, A Proposal to
Include Tunas in the United States Fisheries Jurisdiction, 16 OCEAN DEv. & INT’L L. 255, 258
(1986) [hereinafter Wade].

71. Id. at 258. Unlike other commissions, such as the International Whaling Commis-
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for reasons undisclosed by the IATTC, two countries subsequently
withdrew.”3

The IATTC recognized that an international conservation pro-
gram was essential to reduce the exploitation of yellowfin tuna.’# The
goals of maximizing the tuna harvest and minimizing dolphin mortal-
ity, however, are potentially conflicting.’s For example, in the late
1960s, the IATTC’s regulations allowed increased fishing in areas
where dolphin-associated tuna were prevalent.’¢ In this manner, the
IATTC’s actions impeded the reduction of dolphin mortality in the
ETP.”

In 1975, the IATTC began to take an interest in the tuna-dolphin
problem and passed a resolution supporting joint agreements between
it and any other State wishing to conduct research in this area.”® At
the IATTC’s annual meeting in 1976, a call was issued for a compre-
hensive review of information regarding this problem. Additionally,
detailed proposals for IATTC research on dolphins were requested.”®
Furthermore, the Commission agreed on three goals: 1) to strive to
maintain a high level of tuna production; 2) to maintain dolphin
stocks at or above levels that assure their survival in perpetuity; and
3) to make every reasonable effort to avoid the needless killing of
dolphins.8°

In 1977, a report was prepared for the annual meeting suggesting
that the IATTC, as an international organization, should be responsi-
ble for dolphin management in the ETP.8! The report also illustrated
four factors necessary to achieve a reduction in dolphin mortality: 1)
efforts should be international in scope and purpose; 2) all fishing ves-

sion, which has a part-time scientific staff, the IATTC has a full-time staff with experience and
knowledge of tuna biology and behavior. Comment, International Aspects, supra note 10, at
655.

72. Comment, International Aspects, supra note 10, at 654. The states which joined the
IATTC and their dates of entry are as follows: Panama, 1953; Ecuador, 1961; Mexico, 1964;
Canada, 1968; Japan, 1970; France, 1973 and Nicaragua, 1973. Id. at 654 n.110.

73. Wade, supra note 70, at 258. Mexico withdrew in 1978 and Costa Rica withdrew in
1979. Id.

74. See Comment, Dolphin Conservation, supra note 68, at 696. This program included
recommendations by the IATTC of sustainable quotas of yellowfin tuna. Steiner, supra note
11, at 20.

75. Comment, Dolphin Conservation, supra note 68, at 696.

76. See id.

77. Id.

78. See Comment, International Aspects, supra note 10, at 656.

79. Comment, Dolphin Conservation, supra note 68, at 697.

80. Id. The IATTC chose these objectives as realistic measures by which to address the
dolphin depletion problem. See id. at 697 n.231.

81. Id.
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sels should be equipped with the best and most advanced dolphin-
saving equipment; 3) fishermen should be familiar with, and well-
practiced in, dolphin-saving techniques; and 4) a system ensuring the
correct usage of the proper equipment should be implemented.32

In a special meeting in June of 1977, the IATTC responded to
this report and adopted a resolution calling for the funding of an in-
ternational dolphin research program.?3 This program provided eval-
uations of various dolphin-saving techniques and advanced fishing
technology.®* Furthermore, members of the IATTC had the option of
volunteering their vessels for monitoring conducted by international
observers recording dolphin mortality, much like the system existing
under the MMPA .85

B. United States’ MMPA Influence

Since the formation of the IATTC over forty years ago, there has
been very little done on an international level to reduce dolphin
deaths in the ETP.8¢ In an attempt to impact the international fleet,
Congress added an amendment to the MMPA in 1984.87 This amend-
ment strengthened tuna import restrictions against nations unable to
demonstrate a regulatory program with kill rates comparable to that
of the United States.3® Since the United States buys approximately
half of the total tuna catch in the world, this measure could have a
significant impact on the use of purse seine nets in the ETP.8°

The strengthening of the MMPA illustrates a rare instance
whereby unilateral action has prompted individual countries to follow

82. Comment, Dolphin Conservation, supra note 68, at 697. Additionally, the report sug-
gested that observers aboard foreign vessels would also acquire biological data about dolphins
and more accurate dolphin mortality rates. Id.

83. Id. The IATTC resolved to study the tuna-porpoise association and how it affects the
maximum sustainable yield of yellowfin tuna in the ETP. Comment, International Aspects,
supra note 10, at 656.

84. Comment, Dolphin Conservation, supra note 68, at 698. The information aided the
IATTC in determining whether the increase in the aggregate number of dolphins killed was in
direct proportion to increased tuna catches. Id.

85. See Steiner, supra note 11, at 20 and accompanying text. Most States have only re-
cently placed observers on fishing vessels to assist the scientific staff in collecting information
on porpoise. For example, Mexico, whose fleet comprises over 75% of the total foreign fleet,
only began allowing IATTC observers on board in 1986. Id.

86. See Brower, supra note 16, at 58.

87. See 16 U.S.C. § 1371(a)(2) (1988).

88. See id. at § 1371(a)(2)(B). The amendment states that in 1989 countries must reduce
their kill rates to twice the United States’ rate and in 1990 to 1.25 that of the United States’
rate or face embargo. Id.

89. Godges, Dolphins Hit Rough Seas Again, SIERRA, May-June 1988, at 26.
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suit.® For example, the governments of the Congo, New Zealand,
Senegal and Spain informed their fleets that they must abide by
MMPA guidelines and follow the dolphin rescue procedures required
of United States’ fishing crews.®! It is doubtful that an international
effort to reduce dolphin mortality in the ETP would have yielded sim-
ilar results.??

V. POSSIBLE SOLUTIONS

It is evident that the problem of killing dolphins is one which has
extended beyond the reach of the United States.®? Thus, reliance on
unilateral action may prove fruitless.> In order to remedy the situa-
tion, an effort on the part of the international community is essen-
tial.>> An international organization, such as the IATTC, should be
utilized to regulate commercial tuna fishing and protect marine mam-
mals.?¢ This organization could extend membership to all countries
fishing in the ETP region.”” To be most effective, the organization
should establish minimum standards to manage marine mammal
populations while each country would be permitted to impose more
stringent regulations within its respective economic zone.*® Addition-
ally, the United States could provide necessary leadership in the de-
velopment of this organization based on its past experience with the
MMPA %

Resolution of this problem should be vested in an international
commission to help avoid the inadequacies of widespread unilateral

90. See Kindt, A Summary, supra note 6, at 8.

91. Id. The NMFS subsequently exempted New Zealand, Congo, Senegal and Spain
from import restrictions. Comment, Dolphin Conservation, supra note 68, at 692.

92. See Kindt, A Summary, supra note 6, at 8. Even article 65 of the 1982 Convention on
the Law of the Sea defers power to individual coastal states in prohibiting or regulating the
exploitation of marine mammals within each economic zone. See United Nations Convention
on the Law of the Sea, opened for signature on Dec. 10, 1982, U.N. Doc. 62/122, 21 L.L.M.
1261, 1282 (1982).

93. See Kindt, A Summary, supra note 6, at 8. The 1986 data indicated that the foreign
kill rate of dolphins in the ETP was 400% higher than the United States rate. PHILLIPS &
STEINER, supra note 32, at 21.

94. See Kindt, A Summary, supra note 6, at 8.

95. See Comment, Dolphin Conservation, supra note 68, at 686. Similar international ef-
forts have led to the formation of the International Whaling Commission, which has a long-
term commitment to eliminate international commercial whaling. See Animal Rights, supra
note 3, at 104.

96. See Comment, International Aspects, supra note 10, at 657.

97. See id.

98. Kindt, 4 Summary, supra note 6, at 8.

99. See Comment, International Aspects, supra note 10, at 657.
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action.!® A multinational approach would reduce the potential of
tuna fleets circumventing national laws. For example, the United
States’ registered tuna fleets are currently re-flagging under foreign
registries because they find the domestic provisions of the MMPA too
restrictive.!°! Not only does this defeat the intent of the MMPA, but
it also places the majority of the industry under the control of foreign
fishing regulations.’°2 In order to decrease dolphin mortality, the fol-
lowing six-point plan of action!°? should be implemented:

1. One hundred percent observer coverage is necessary on every for-
eign vessel to prevent skewed reporting of dolphin deaths.!04
This data should be fully accessible to the appropriate
authorities. 105

2. International cooperation between environmental groups based
in purse seine fishing nations should be established in order to
promote consistent legislation ensuring dolphin protection.106

3. The international tuna market should be inaccessible to, and em-
bargoes should be imposed on, those States refusing to comply
with regulations to reduce dolphin mortality.!10?

4. Efforts to encourage international conventions, such as the Inter-
national Whaling Commission and the International Trade in
Endangered Species Convention should be made in order to regu-
late dolphin mortality.108

5. The use of dolphin-saving techniques and gear, such as the “Me-
dina panel”!%® and ‘“backing down,”!10 should be encouraged

100. Kindt, A Summary, supra note 6, at 8.

101. See Animal Rights, supra note 3, at 105. When the MMPA was first enacted in
1972, foreign tuna fleets were responsible for less than 15% of dolphins killed in the ETP;
today they exceed the size of the United States fleets and account for 80% of the deaths. Id.

102. See Comment, International Aspects, supra note 10, at 660. Article 5 of the 1958
Convention on the High Seas prohibits these types of flags of convenience. The Convention
states in pertinent part: “[T]here must exist a genuine link between the State and the ship.” 13
US.T. 2312, 2315, T.I.A.S. No. 5200, at 2, 450 U.N.T.S. 82, 84. Legislative history, however,
has shown that this provision is customarily unenforced. See Nafziger and Armstrong, The
Porpoise-Tuna Controversy: Management of Marine Resources after Committee for Humane
Legislation, Inc. v. Richardson, 7 ENVTL. L. 223, 266-67 (1977).

103. See Steiner, supra note 11, at 21. )

104. See id. Currently, only one third of the foreign fleet carry observers on their vessels.
N.Y. Times, May 10, 1990, at A20, col. 4. Consequently, previous data regarding foreign
caused dolphin deaths are considered “grossly underestimated.” See PHILLIPS & STEINER,
supra note 32, at 21.

105. See PHILLIPS & STEINER, supra note 32, at 21.

106. See id. at 11.

107. Id.

108. Id.

109. See Kindt, A Summary, supra note 6, at 8. A Medina panel is an escape hatch which
is built into the rear of the net preventing the porpoise from becoming permanently entangled.
Note, Recent Developments, supra note 35, at 273 n.92.

https://surface.syr.edu/jilc/vol17/iss1/7



Holland: Exploitation on Porpoise: The Use of Purse Seine Nets by Commerc

1991] Exploitation on Porpoise 279

and increased.!!!

6. Finally, the tuna industry should be required to specifically label
its cans. Consumers should be alerted as to whether tuna has
been caught from purse seine nets.!!> Only then can consumers
make informed decisions regarding the purchase of such tuna.!13

Without progress in these areas, the number of dolphins killed in in-
ternational waters will inevitably continue to escalate.!14

VI. CONCLUSION

It is apparent that the MMPA has not achieved its goal of reduc-
ing dolphin mortality to insignificant levels.!!* Nevertheless, the ag-
gregate number of dolphins killed annually by the United States’
purse seine fleet has decreased considerably over the last fifteen
years.!16¢ Essentially, this reduction indicates that the problem has
shifted from a domestic dilemma to one of international impor-
tance.!’” Currently, the foreign fleet is responsible for killing five
times as many dolphins as the United States’ tuna fleet.!!®# While the
IATTC is dedicated to dolphin research and preservation, greater ef-
forts on an international level are needed in order to truly protect
dolphins.!'® It is only through international consensus and coopera-
tion that effective conservation programs and legislation can be imple-
mented.'2° Consequently, the foreign tuna fleet can be successfully

110. Murphy, supra note 19, at 46. In backing down, a fisherman will back up his ship,
dragging the net into an elongated shape. As a result, the net is submerged one meter below
the water surface so as to slide under the porpoise, thereby releasing them. Note, Recent
Developments, supra note 35, at 273 n.92.

111. Steiner, supra note 11, at 21.

112. Id. H.J. Heinz, the corporation which owns the StarKist Seafood Co., plans to label
its tuna cans as “dolphin safe” in response to consumer concern regarding harm to dolphins.
“Tuna Without Guilt,” TIME, Apr. 23, 1990, at 63. This plan has subsequently been
implemented.

113. Steiner, supra note 11, at 21.

114. See id.

115. Comment, Dolphin Conservation, supra note 68, at 703.

116. Id.

117. Id.

118. See Animal Rights, supra note 3, at 105.

119. See Comment, International Aspects, supra note 10, at 656-57.

120. See id.
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challenged to reduce dolphin deaths.!?! Steps must be taken immedi-
ately as more than 300 dolphins will die today, tomorrow and every
day until the international community takes action.!22

Kerry L. Holland*

121. Id

122. PHILLIPS & STEINER, supra note 32, at 45.

* This Note is dedicated to my parents, Edward and Marilyn Holland. Their love and
understanding have guided me throughout my years in law school. I am truly grateful for
their support.
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