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FOLLOWING IN ANOTHER’S FOOTSTEPS: THE
ACQUISITION OF INTERNATIONAL LEGAL
STANDING BY THE PALESTINE LIBERATION

' © 'ORGANIZATION

. btate is created bv a narwn 's struggle for existence.”
Theodor Herz!

1. INTRODUCTION'

- The Palestine Liberation Organization (PLO) is a public body
‘which has been accorded certain international legal standing. The .
purpose of this Comment is to chronicle the acquisition of that
standing by reference to identifiable stages in a similar process up~
dertaken by the Zionist Organization/Jewish Agency for Palestine.
This kind of analysis should illustrate not only how international -
law bears upon Middie Eastern developments, but also how interna-:
tional practice of the last haif century has aliowed peoples such as.
the Jews and Palestinians to attain legal standmg, as a vehxcle for:
acguiring territorial sovereignty.

International law has been described as a 'process by which the -
peoples of the world clarify and implement their common interests-
in the shaping and sharing of values,” The acquisition of interna-.
tional legal standing is a part of that process and.a means toward
that end. It is, however, a fairly amorphous concept underlying such
better-defined practices as diplomatic recognition or the declaration

“of an entity’s rights by the United Nations. In part, legal standing .
-allows an entity to be the subject of these practices, but in part it

is also a product of them, 1t is not the purpose of this Comment to " -

examine all of the factors which contribute to legal standing, nor .
even to catalogue those which are strictly legal in nature, Rather,”
this article will seek to identify and assess the stages through which
a non-territorial, non-sovereign group is likely to pass on the way. _
toward attaining legal standing and. territorial sovereignty.

The subjects of international law—those national and juridical.
persons on whom the law confers rights and imposes duties’=—have. '

o 1. MeDougel, Lesswell & Reisman, The World Constitutive Process of Authoritative
Lecision, 19 J. Lecas Ep. 2563, 275. (1967) {hereinafter cited as McDougal]. A corollary of -
this rule seems to be that Yan instrumental goal of a public order of human dignity is of course -
the equipping of all individualy for full participation in sutheritative decision.” fd. at 256.

2. 3 H. Laurereacut, The Subjects of International Law, in INTERNATIONAL Law: Cog.
‘teeTEDR Parers 148 (E. Lauterpacht ed. 1970) [hereinafter cited as Cottecren Parexs),
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traditionally and exclusively been states.* Individuals and groups -
~ have enjoyed substantive rights recognized at international law, but
such rights have been granted only by municipal law *in accordance
with a duty imposed upon the State concerned by International
“Law,™ States, in other words, have traditionally heen the benefici-
-aries of international rights and have served as trustees of those
rights for their inhabitants. It follows that a principal distinction
between states and individuals at international law has been, and
‘continues to be, that states have a full pracedural capacitv whilea
-like capacity in individuals is. avazlab]e Dnly by express or tacit
agreement of states.’
Since at least the early years of this century, however, there has
been a trend in substantive international law toward “broader par-,
ticipation,”® As a result, individuals and groups are now considered

3. McDougal, supra note 1, at 262, States have been the traditional subjects of interna:

tional law in part because only they were able fo offer “solid guarantees for the fidfilment of -
obligations . . . " 'W. Hati.. A Treatisg on INtEsNaTiONAL Law 197 (8th ed. AP, Higgers -
-1924) (hereinafier cited as HawLl, This ability to fulili obligations is particulatly importent.
:in inlernational law where no independent regime exists to enforce such obligations.
Another view is offered by Professor Oppenheim, who suggests that: *{S]ince the Law of
Nations is based on the cormnen consent of individual states, states are the principal subjects
of international Law. 1 L. OpvEnEEM, lhTFitNMtG‘ML Law 19 [Bth ed. H, Lauterpacht 1955) :
[hereinufter cited as OpPENHEM].

4 OrprENHEM, supra note 3, a1 14,

. 1 H. Lavrespacut, The Place of International Law in Jurt.spmdeme in CoLLECTED
: Papsns, sppra note 2, at 193, Another international legal acholar, Professor M. 8. Kerowicz, - -
slates;
“[H{t is-a well-established principle of international law that States may by
- ¢ommon agreement create and recognize the international personality of individuals,
~not only in their substantive rights, their duties and responsibilities under interna-
. tional law, but also in their capacity for internationsl procedural action, The fact
“that the right of individuals to proceed before internationa} bodies is very limited in
" the practice of internations] law today [1959), does not exclude the creation or
.. -enlargement of this right at any moment by an agreement between States.

:M Korowicz, INTRODUCTION: T InvrernaTIONAL Law 385 {1959) [heremaﬂez cited g5 .~
. -KoRowscz}. -

&. McDougal, supre note 1, at 262, In his memorandum, Survey of Int emnationsl Law in
Relation to the Work of Codification of the International Law Commission, A/CN, 4/1/Bev 1,
gt 19 {Feb. 10, 1948}, the Secretary General of the United Nations said, "Practice has ghan-
doned the doctrine that states bre the exclysive subjects of mternatwnai nghts aml duljes .
Algo in 1949, the International Court of Justice observed that:

-['£]he progressive increase in the rolective activities of States has already given rise

to instanges of Betion upon the intemational plane by entities which are not States.

Advisory Opinfon on Reparstions for Injuries Suffered in the Service of the United I\ﬂuons. :
11948) LC.J. 174, 178 [hereinafter cited ss Reparations Casel.

Although MeDougal, supra note 3, st 262, sets. 1945 as the approximate beginning of

these developments, there is convincing_ evidence that they began much earlier with the
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among the direct recipients of internationally-recognised rights.’
'Subjects of international law are no longer “identical in their nature -
or in the extent of their rights.” Rather, “their nature depends upon
the needs of the community.”*

‘While this broadening of partmlpatmn is a significant develop-
‘ment, its importance for individuals and groups is diminished by -
the fact that international law is still, essentially, state-made law.!
Accordingly, the subjects of international law and the rights they.
possess continue to be determined by states. _

Among potential subjects are persons situated in diverse coun- -
tries seeking recognition as a group, and the rights to which they .

may collectively be entitled. If these persons obtain general state

-consent, they can now be accorded such international recognition
and rights independently of their local municipal laws, Still, they
"have no procedural capacity to enforce or actualize these rights
without, again, obtaining the consent of the community of nations.
A quest for international legal standing, then, is the effort to. gain
‘that international grant of procedural rights.

advent of the minorities treaties and the mandate systers. The mmor;mes ireaties hﬂYE‘ been
described as:
“{Aln 1mportant factor in the process of emdmg the concept of absolute State sover- -
-eignty in the field of human rights and a telling precedent for international concern -
- with matters which had traditionally been congidered as coming within the unfet~
tered discretion of each individual State.
E. ScAWELR, Hluman RIGHTS ANp Hg Iy TERNATIONAL ComMuntty 22 (1964), It should be noted
that while the minorities treaties granted rights to groups within states, those Tights could
only be exercised by an established state scting on hehaif of the minority, OppPENHEM, supra -
note :’. -at 712, 715-16.
. Cf. 1 H. Lavreneacuy, General Rules of the Law of Pegce, in CowLzersn Papens 295
300, :':ee Universal Declaration of Human Rights, G.A, Res. 217, UN. Doc. A/810 at 71 (1848);
and Declaration on the Granting of Independence to- Colonial Countries nnd Peoples, G.A. -
Reh 1614, 15 U.N. GAOR Supp. 18 at 68, U.N, Doc. A,f4684 {1950}
B, Reparations Case, [19491 LC.J. at 178.
~-8. 1t has always been obvious for an overwhelming majority nf Jurists that under the
present international law only states and some interstate organizations are able to
create rules of the law of nations, and that individuals may derive their international
rights oniy by means m" an agreement of states endowing the individuat with hlS own
ltrmited personality. .
"Komowscz, supra note §, at 329, See also H. LAUTERPACHT, INTERNATIONAL LAW AND Human:
RisiTs 28-30 (1968} | hereinafier cited as meﬂmm'r, Huwman Rigrrel,
10. Korowicz, supro note 5, at 329-30.
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' bTEPb IN THE ACQUIbITIUN OF INTERNATIONAL-
LEGAL STANDING '

A Speak end Act for.a. “Peupfe” '

The first.step taken by the Zionist Organization’ in its effort

to bring about a Jewish state'? was to establish itself as a subject of .

international law. It did so by supporting and getting influential

states to support the proposition that Jews were an identifiable -

“people” whose principal representative on the mternatmnai plane
was the Zionist Organization.®

Use of the word “people,” rather than “nation,” is intended to. =

‘emphasize the prevalence of subjective elements in this particular-
process, “'Nation” has an objective sense (1.e. community of race,
: x 1 * 14 -+ R m by
language, religion or culture}," whereas the term “people’ connotes

11. The Zionist Organization was named by the League of Nations as the “appropriate -
Jewish ageney” t0 cooperate with the Mandatory in development of the Jewish National -
Home in Palestine. Although a dewish Agency was recognized by the British in 1831 as a
replacement for the Organization, that Agency and the Zionist Organization remained closely
jinked until establishment of the State of Tsrael. Mallison, The Legal Problems Coneerning -
the Juridicad Status and Politicgl Activities of the Zionist Organizationjdewish Apencyr A
Study in International gnd United States Law, 9 W, & Mary L, REV 556 5:0—:3 { 1988}
thereinafter cited as Mallison]. Se¢ note 40 infra.

12. ‘There is Little doubt that the Zipnists, from their earliest days, sought creation of a
:sovereign Jewish siate. In the Manifesto of the Bily, memberz of 8 movement of the “Lovers.
of Zion™ {early Zionists) declared:

{Wie want;

1. A home in our coumry [Palestine] .
2. To beg it of the Sultan himsel, and :f it be impossible to.obtain this, to beg

that we'may at least possess it as & state within a larger state . . . . .
“THE IsrakL-Anap Reapex 4 (W. Laguevs £p, 1988) [hereinafter cited ag THE ISRAEL-ARAS .
‘Reapes|. Tn & pamphiet originally published in 1898, Theurdor Herzl, founder of political
Zionish, suggested: :

"Let the sovereignty be granted us over 5 portion of the globe large enangh to satisfy

the rightful requirements of a nation; the rest we shall manage for ourselves.

T, HegzyL, THE JewisH Stare 92 (1946). After the firat Zionist Congress had adjourned in 189’?, :
Herzi wrote in his diary:
-If] were to sum up the Basle Congress in one word—which I shali not do apenly—lt
- ‘would be this; at Basle I founded the Jewish State. -
-f, Conen, T Zronist MoveMENT 78 (1846} [hereinafter cited as Coungni.

18, See notes 21, 42 infra. Sir Herbert Samuel, first. British High Commissioner in Man-
-datory Palestine, testifving before the League of Nations Permanent Mandates Commission |
on the issue of whether the Zionist Qrganization was “the authentic interpreler of Jewish
opinion,"” reportedly stated that afthough there were individuals and groups “on the outskires
of Zionism,’’ these represented "extremes of opinion,” and the “'main body™ of Jewish opinfon
was “favoursble to the Zionists.” Lesgue of Nations Permanent Mandates Commission,
Minutes of the 5th Session {Extraordinary), Bth Meeting, A. 13, 1824 VI, at 63-64.

14. For an enumeration of the qualities of nationhood see J. STovanovsiy, Toe Manoate
For PaLestine 52 (1928) [hereinafter cited &3 Srovanovsky}; Havl, supra note 3, at. 17,
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such subjective concepts as sharing a high frequency of perspec-.
tives* or “value-oriented goals''* or, more specifically, having a set,
of common desires to live a distinet community life,' Furthermore,
“nation” implies a degree of geographic 'contiguity which is not a -
necessary element. for development. of a Eroup’s seli ~CONSCIONSNess -
as a “people.”

The self-consciousness of Jews as & people, in a political sense,

-arose most recently out of 18th century nationalism and the increase - =

in persecution which that nationalism fostered.™ For centuries Jews
had maintained a “hope. of restoration™ to the land of their past..
-That ancient hope took on “new forms of expression” in the 19th
century, among which was Zionism.* One aspect of the Zionist
Movement, so-called **political Zionism,” was motivated in part by.
‘the idea that. anti-Semitism would not disappear, that Jews would
never be truly assimilated in predominantly non-Jewish communi-.
ties, and that the Jewish people must, therefore, be constituted as
a nation.? The Zionist Organization helped develop that self-
‘consciousness by working for a “binding together of the whole Jewry

‘18, {f. MueDougal, supra note 1, st 265,

. 16. Bassiouni, "beIf Determination' and the Palgstinians, - 65 AM, J. INTL L.:31, 31- 52
{1971}, The full quote is sa follows:

Unly that group of individuals whe feel commonly bound by certain factors-of some
‘permonency, and whose collective behavior reveals that they share vertain value-
ovriented goals which they are desirous of implementing feonstitutes o people].
17. Srovanovsyy, supra note 14, at 82,
18, {The XIX century, strongly romantic, with its intense nationalism and acute
‘historical sense, evoked sgain the yearning for Palestine and the self-consciousness
“of Jewish individuality, to which the pogroms, themselves product (szc} of Gentile.

" ‘nationalism, gave & tragic meaning and & critical impact.

8, SaLezay, Tue Parrsting Prosuey 19 (1970) fhereinafier cited as SALEEsY).

19. R. Lreansi, Israse: ‘A Higrory of THE Jewisy Peorik 481-82 (1949). Zionism is a
*Jewish nationatist movement which has had s its gosl the creation and suppurt of a Jewish -
national state in Palestine . , . .7 .

10 Encycrorenia BritanNica BRE {1{??4]. :

- 20. See Mallison, supra note 11, at 560. This ides was expressed in Herzl's pamphlet,

Tye JEwsH BTATE, supra note 12, at 85-92. According to Ormaby-Gore, British representative
te the League of Nations” Permanent Mandates Commission, while the original conception
of the Jewish National Home in Palestine was sy 8 place of refuge for Jews persecuted in-
Eastern Europe, the Zionlst movement had come to mean much more. [t had united an -
‘enormous number of Jews in every country of the world in the interest of restoring the former
home of the race.” Statement by Mr. Ormsby-Gore on the Administration of the Mandated,
Territory of Palestine, League of Nations Permanent Mandstes Commission, Minutes of the

" 4th Seasion, 11th Meeting, A.13 1924 VI, at 87-88,

21, The official statement of Zionist purpose, adopted at the first Zionist Congress, said
-that the tactics here quoted were among the means to be used to create for the Jewish People
& home in Palestine secured by public law, The Basle Declarstion, reprinted in TwE IafagL-
Arab READER, supra note 12, at 11-13, See afso CouEn, supra note 12, at 77,
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by means of appropriate institutions, local and international™and -
for *(t)he strengthening and fostering of Jewish national sentiment. -
and consciousness.” '

In contrast, the self-consciousness of the Palestinians as a peo--
ple arose more from circumstance than did that of the Jews. To say
‘circumstance is not-to exclude deliberate outside encouragement,® -
but the fact of such encouragement does not make a people’s self-
consciousness, once atiained, any the less real or potent, _

The Arabs lving in Palestine were touched by the spirit of Arab.
nationalism (& concept born of some of the same 19th century philo-
sophical forces as motivated Zionism).”® Near the start of the Man-.
date period, however, their sense of identity as a separate Arah .

group began to develop in response to Zionist aspirations regarding .

Palestine.? British and League of Nations’ promises of independent .

statehood coupled with periods of substantial Jewish immigration .

into Palestine during the Mandate period- contributed to the nas- -
cent group identity.® The attachment of the Palestinian Arabstoa -

23, Y Harkab: & lecturer at Jerusalem's Hebrew University who has written sympathei-
ically of the Palestinian role in the Middle East concedes: .

- that states Iike the U.A.R. {United Arab Republicl and Irag evoked the idea of
“the Palestinian entity' in meetings of the Arab League from 1859 on, duing so for

" tactical reasons within inter-Arab rivalries, and the Palestine Liberation Organiza-
tion was established by a declsmn of the Arab rulers at. then Tu'st Summit Confer-.

enge. .

But he is quick to point oot that: -
© the call for the Palestinians to organize themselves and assume the central role

in the struggle ﬁgamst Isreel came also. from within the ranks of the Palestinians

themeelves..

Harkabi, The Position of the Polestinians in the Israeli-Arah Conflict and Their Nauonu!
- Covenant (1968), 3 N.Y.U. 4. Inr’y L. & Por. 209 (1970).

’ 23, €f Esco FounpaTiON #0B PALESTINE, INC., 1 PM..EBTINE A STubDY OF JEWISH, Anas AR
"Brrisn Porscies 444 {1947},

24, Lesch, The Pnlestine Arab Nationglist' Movement Under the Mundate in W
QuannT, F. Janper & A. Lescn, Tuz PoLenics or PavesTinian NATIONALSM, 5, 14 (1973),

25. Id. at 18, 20-21. Arabs argue that the promise of independence for Palestine was:
-contained in a letter of Sir Henry McMahon, British High Commissioner in Caire, 1o Bussein
ibn Ali, the Sherif of Meces, The letter, dated Oetober 24, 1815, did pledge independence for -
@ large ares of the Middle Enst in the vicinity of Palestine, and the Arabs understood it,
-apparently contrary to British intentions, to include Pajestine, See the Hussein-MeMahon
Correspondence July 1915 - March 1916, 27 Brir. S£ss. Pasggs 573, 579, Misc. No. 3, Cun,
No. 5957, st T (1939, reprinted in J. Hurewizg, 2 D:PLQMACY N THE NEag anp Mioore Easr
13-16 (1956) {hereinafter cited as Hurewiry].

However, in 1919 the League of Nations placed Palestine amony those mandate territo-
“ries whese “existence as independent nations can be provisionatly recognized.” LeaGur oF-
Nanions CovEnanT grt. 22; see Hunewrrz, supra st 61-62; STovanoveRy, supra note 14, at 36-
4{).
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common land,™ their large-scale displacement from that land at the
‘termination of the Mandate,” the bitter and frustrating experience
of the refugee camps,”® and the policies of the surrounding Arab
‘states® served to transform that group identity into an emerging .
nationalist conclusion. Among the aims of the Palestine Liberation -
Organization is “‘the undertaking of all means of forging conscious-

In his Statement of British Policy on Palestlne of July 1, 1922, the British Secretary af-
‘Biate for the Colonies denied that the McMahon letier was a promise of independence for -
Palestine, but went on tosay, “Nevertheless, it is the intention.of His Majesty's Government.
to foster the establishment of & full measure of self-government for Pajestine.” Palestine:
Correspondence with the Palestine Arab Delegation and the Zionist Organization: British
Poliey in Palestine, 23 Brit, SEss. Parens 243, 262-63, Cup. No. 17X, at 20 {1822), reprinted
in Hunrewirz, supra at 103, 198, The promise of independence was re-introduced in a 1939, -
Statement {White Paper} of British Policy on Palestine. 27 Brit. Sess, Pargns 597-608, Cmp.
Mo 6019 (1839}, reprinted in Hunzwiz, supra st 218-226.

28, Bee Harkabi, supra note 22, af 218, Harkahi qumes i Palest:man Nasir ad-Din ane:
Nashashibi, as having written:

‘Every year 1 shall say to my Jittle son: "“We ahali return my son, and you will be with

- me; we shall return; we shall retum to our land and walk there barefoot. We'll remove
‘oitr. shoes so that we may feel the holiness of the ground beneath pa. We'li blend our
souls with its air and earth. We'll walk till we come to the orange frees; . . . we'll
- slesp in the shade of the first tree we meet; we'll pay homage to the first martyr's

-grave we come geross. We'll turn here and ther_e to trage our lives. Where are they?

‘Here with this village square, with this mosque's minaret, with the beloved field, the

“desolate wall, with the remains of 4 tottering fence Bnd & buﬁdmg whuse traces have
~ 'been erased. Here are our lives,” .

Wastk AD-Dix an-NasaasHing, ResUrn TicKeT 205 {19623,

" 27, Within the 1848 cease fire lines of lsrael were approximately 150,000 Arabs whereas
formerly there had been about 800,000, W.B, Quandt, Political and Military Dimersions of
Contemporary Palestinian Notignalism, in W. Quanot, F. Jazeer & A, Lesch, TrE PGLI'IICS
OF PALESTINIAN NaTIONaLIsM 4B (1973) {hereinafter cited as Quanpt].

‘28, Id. See Harkabi, supra note 22, at 211,

29, Following the 1948 Arab invasion of Palestine, Egypt held and administered the (.razn S
Strip, but never claimed sovereignty over it, The courts in Gaza continued to apply Pales-
tinian ]aw, and the territcry 8 congtitution, signed by Egyptian President Nasser in 1961

40 Joua Dy Drorr INTL 884 (1963]

During the invasion, Jordan tock control of much of the “West Bank” area that wasto

o tothe Arab State envisioned in the United Nations Partition Plan. Later, the Hashemite
Kingdom attempied to annex the West Bank following elections in which Palestinian resi-
“lents of the area voted., The annexation was recogmized by only two coustries, however, and
tencunced by the Arab League which resclved, with whatever jurisdiction it hag, to treat the
area as & “'trust until the Palestine case is fully solved in the interests of its inhsbitants.”
Blum, The Missing Reversioner: Reflections on the Status of Judea and Samaria- Yehuds, 3

-Tsragr L. RE. 278,290 (£968). Jordan Jost control of the West Bank during the war with Israel -

“in 1967, and has subsequently ceded her claim to it to the PLO. N. Y. Times, Oct. 29, 1574,

1t 1, col. 8.
The Arab-defeat in the 1967 war “accelerated the development of a Palestinian nationa)
movement . . . " QUanDT, supra note 27, at 500
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ness and training the Palestinian, in order to 'acquaint hi_m pro-
foundly with his homeland, spn'ltually and materially.”™ :
The fact that individuals conceive of themselves as a people is.
no guarantee that they are collectively entitled to self- government,®
or to any other rights available under international law. Although
they may have-a “moral claim” to such rights,*® they may prefer
that those rights be in some sense “legally™ established.” In that
case, the individuals, through a public body organized to represent.
them, must obtain “consent” to their collective identity as a people -
..and to.the public body’s status both as thezr representatwe and as.
‘a subject of mtematmnal law. '

B '_Par;_;g_zpa;_e -on_-B_eha!f of u -Pe_apl_e- 'z'n_. International Affairs

Consent, which is considered one of the principal sources of
taw,* is described in international terms as the “assent of the com-
munity of states.”’® As a source of international law, consent mani-
~fests itself in custom and treaties®-—that is, in certain practices of.

states.¥ But practice, as reflecting consent, is not only a primary
- source of international legal rules, if is an indicator of relationships
-and status as weil;* Thus, it is tothe practice of states that one may -

30 Tae PALESTINIAN NAB{:WAL COVENaN'r. art, 7, reprmted in Harkahi, Supri note 2& at -
297, 232, '
31, STOYANOVSKY, supra noie 14, at 55
32. They may be like inchoate states which arize in the course of a revolution and are
permitted by sovereign states fo temporarily exercise certain rights and privileges, by which
they are said to have & "moral claim’ at international law, C. FENWICK, INTERNATIONAL Law -
102 {1824) | hereinafter cited ns Fenwick).
" 33, The dichotomy between a **moral” claim (see note 82 supra) and a legal one at inter-
_national law is not ‘es clear as a distinction between equity and law in & municips) context,

On the international plane, most judicial and legislative functions are operated by the same - -

hand {i.e. the consent of the community of states}, Nonetheless, some rudimentary inter-
nationsl prerogutives have evolved which may e claimed as 8 matter of law by groups which
‘have aequired a certain status,

34 Cf.} H. Lavrerracut, The Definition and Nature of International Louw nnd its Place
in Jurisprudence, in CoLigeren PaPeRs 32 [hereinafter cited as Lavreaeackt, The Noturenf
International Law]. '

'35, Mallison, supra note 11, at 567. According Lo Qppenhelm “‘common-copsent is Lhe

: basﬁs of all taw,”" OPPENHEIM, supro note 3, at 18,

36, OPPENHEIM, supra note 3, at 25,

"37. Lavtereacnt, The Nature of Internutivnal Law, supra note 34 at 51

38. Generslly, statea may acqguire new territorial or other rights without formal recogni-
tion heing required to aflirm their validity, This is not the case with acts creating new rights
which acts have violated existing rules of internstionai law. The invalidity of the latter,
however, can be whelly or partizlly cured by acts of other states, specifically, recognition.
OPRENHEIM, supro note 3, at 141-42,
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Jook to cietermme if a public body has been accepted asa subject
of international law.®

International assent to the idea that Jews constituted a people-

appeared in the willingness of sovereign states to deal with the
entity which purported to represent that people—the Zionist Organ-

ization.® It was principally through this practice of established B

states that the Organization itself acquired legal standing as a pub-
lic bedy and hence became a subject of international law.
Prior to the Zionist Organization’s founding , Theodor Herzl,

who was active in the Zionist movement, sought political support” :
for -the" concept of a-Jewish state in Paiestme. from the German
Kaiser and the Turkish Suitan.' Having been received by neither

of these heads of state, Herzl is said to have concluded that the only
‘way he could hope to secure practical corperation was the demo-
-gratic method of calling a congress of representatives of the Jewish

people,” The Zionist Organization was established by such a con--
gress and Herzl, the Organization’s president, and his successors

- 3%, Precedent exists for the standing of a public bedy to be determined according to the
practice of eatablished states. The Order of Malta, 2. medieval hospital organization which
acguired territory during the Crusades, did not lose its sovereigniy when it lost its territory,
aecording to the Court of Cassation in ltaly, beenuse its “attributes of sovereignty and inde-
-pendence,” such as the right of active and passive legation and the right of negotiating
directly with other states and entering into conventions and treaties, had not ceased, Nanni
‘#nd Others v. Pace and The Sovereign Order of Mﬂ!t-a, [1935-1837] Ann. Dig. 2. & {Nu. 2)
{Court of Cagsation, Haly).

Similarly, firabam, in his study of Vatican diplomacy, concludes that the Holy bee
Possesses non- -teritorinl sovereignty on grounds that:

-{1jt can act inits own neme in the international community. It can enter into jegaily
- binding conventiona known as.concordats. In the world of diplomacy, the Pope enjoys

the rights of active and passive legation . . . . '

iravaM, VaTIcaN DirLosacy: A STuby ofF CHUREH AnD STATE oM THE INTERNATIONAL PLANE 186,
201-02 (1959), guoted in 1 M. WaiTenmaN, Dicesy or INTERNATIONAL Law 581 (1963). But aee
note 47 infra,
"~ 4. Fheodor Herzl, who founded the Zionist Organizetion, had forseen the need among -
Jews for a gestor, -a noble person or group of persons which, according to Roman concepts,
was “the director of affairs pot strictly his own." ¥f the common cause were in danger, and
the dominus—or body of citizens—were prevented either by want of will or by some other
reagon from helping itself, the gestor, without obtaining authority in a circumstantial fashion,
would “simply take the leadership into his hands and march in the van.”

Herzl anticipated that the Jewish gestor would he his proposed Society of Jews, which,
by his description, had many of the characteristics and functions later attributable to the
Zionist Drg@aization, Among other duties,. the Society would seek in its externsl relations to
be recognized as a “state-forming power.' Acvording to Herzl, “[tlhe free assent of mwany
Jews will confer on it the requ:s:te authority in relations with governments.”” HERIL, supra.
note 12, at 136-41,

41. CosEN, supra__.nate 12, at 75,

42, Id. '
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were--_subseque_htiy able to hégo_tiate with the Kaiser, the '-Suitah.,

and with the governments of ‘Great Britain, Russia and Egypt,

among others,® Talks with officials in Great Britain eventually pro-
duced the Balfour Declaration and British support for eatab}:sh-
ment of a Jewish National Home in Palestine.¥

The willingness of these states to deal with representatives of - -
the Zionist Organization provided high level but limited endorse-.

ment of that Qrganization's claim to represent an identifiable, non-

-sovereign people. The presence of its representatives at the Paris-
Peace Conference (1919), however, has been described as a “‘tenta-

tive multilateral recognition of the Zionist Organization as a public

body."* The Organization subsequently participated in the drafting .
of the Mandate for Palestine and was said to have enjoyed a “privi- .
leged position” in those discussions because of its “political alli- -

ance” with Great Britain,*
The substantive powers which an entity possesses and the way
it uses them may also contribute to its public body status.” Pales-

tine under the Mandate, for instance, had most of the character-- |
istics of a state.,*® The Zionist Organization, through the Jewish
Agency (and later the Agency alone), had duties—both imposed*

and assumedﬁﬂ—relatmg to many of those characteristics.” Such

48. Id, a1 BO-B3,

44, Mallison, supra note 11, at 568. The negotiations, are described in some detail in -

CoHEn, supre note 12, at 112-26. It should be noted that the Declaration came.in the midst

of World War Land was motivated in part by & desire to obtain Jewish sympathy for the Alhed E
weause. 1t should also be noted that the French and Italian governments concurred in the

posltmn taken by the British regarding the National Home CoHEN, supm, at 1%
© 45, Majtison, supra note 11, at 569,
46, Id

47.. Reparaticns Case, {1849) LC. J at 178-80, In that vase, the International Court of .

dustice began its inquiry into whether the United Nations had the capacity to bring en
international elaim with an analysis of the United Nations' substantive powers. The court.

ihen tursed to an examination of whether the p:act;ca of states has allowed tha use. of Lhﬂbﬁ‘ :

DPOWELE,
" 4B. See The International Status of Palestine, supre note 29, at 964.
49, TFhe Mandate for Palestine imposed upon the agency duties relating to the settlement

of Jews in Palestine, development of the srea's natural resources, construction and operation -
-of public works facilities, and relating generally to “such economic, social, and other matters.
as may affect the establishm_em of the Jewish National Home and the interests of the Jewish -
poputation in Palestine . . . " League of Nations, Mandate for Palestine, arts. 4, 6, & 11,

25 Brer, Sess. PM’FRS 421 Cmo. No. 1785 {1822}, reprinted in Husswirz, supra pote 25, at_
106-11.

50, In its 1946 report, the Angle-American Comumittee of Inquiry noted that the Agency.
had, at first, given the Palestine government effective cooperation, hut;

With is large revenue, its sble administrators, advisors and staf, and its manifold
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duties hece.ssariiy brought it into contact with individuals and -

~governments outside Palestine, -and these dealings solidified its

public hody status.” Eventually, the Agency’s standing became-
such that it could act in international forums both independently
of the British government and without regard for the limitations
which had previously been imposed upon its predecessor, the
Zionist Orgamzanon, by the Baifaur Declaration and the Man-.

date.™

During the Mandate period, Palestinian Arabs were repre-

sented directly and indirectly in international affairs {especially in

(reat Britain) by numerous individuals and groups.® British poli-
cies, however, “hindered the development of permanent, structured.
organs to articulate the Arab viewpoint.”# Although the Arabs de-

sired that Paiestine be an Arab country, and sought the “establish-

ment of a national representative government in Palestine,”* Brit-
ain, for instance, refused to recognize two important Arab political -

organizations, the Arab Executive (1920-1934) and the Arab Higher
Committee (formed in 1936}, either of which might have served as

activities, the Agency becatne finally and atﬁi remmna the most polent non-
governumental authority in the Middle East.

“Angle-American Committee of Inguiry, Report to the United States Government and His

Majesty’s Government in the United Kingdom 2(-21 (Dep T nf Btate Publication 2536; N Bar. '

Esstern Series 2, 1946),

Bl. The Anglo-American Committee reported that:

“The Jews have developed, under the negis of the Jewiah Agency and the Vaagd Leumi’

{the legislative body of the Jewish Community in Palestine), a strong and tightly-’

cwoven community, There thos exists & virtual Jewish non-territorial state with its
own executive and legislative organs, parallel in many respects to the Mandatory

‘Administrasion, ang serving a8 the concrete symboi of the Jewish National Home,

'Id at a3,

52, 'When the Zionist Organization, under the Mandate, was granted certain pubhc
works cotcessions,  tlispute arose with & Greek subject who had been granted the concessions
by the Qttoman government of Turkey. The Mandatory Administration invited the Greek to
negotiale directly with the Organization. When the negotiations failed, the Greek povernment.
tnok up its subject’s claims before the Permanent Court of International Justice, The Court

.woncluded that the Jewish Agency (the Zionist Organization’s successor) s in reality a
: pubhc hody, closely connected with the Palestine Administration . . " and thus had stand-

ing to be a party to the negotiations, Case of the Mavrommﬂt:ﬂ Palestme (‘nnces&mns ilQ"é]
" P.CIJ,, ser, A, No. 2, at 21

53. Malli isan, sieprg note 11; at 571, 577,

54, See generally Leach, supra note 24, st 25-40.

55. Id. st 20,

56, Arab Delegation memorandum to His Majesty's Goverament, circulated in Pales-
tine, August 1923, enclosed in Pullhcal Report, Auguat 1823 (CO 733/49); quoted in Lesch,
supri note 24, at 28,

57. Lesch, supra note 24, at 20. Acecording to Sir Herbert Samuel, as of 1924 the Arabs
of Palestine had not been granted majority representation on the Legisiative Council of

Palestine because they had declared thas if they had a majority they would use it to oppose:
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: -{he core of the hoped-for government. The Arahs, on the other hand,

in what typlﬁed their relations with the British, rejected British

';propoqals to establish an **Arab Agency” because to do so would

-signal their acceptance of the Mandate® Thus, the Mandate period
'saw the Arabs of Palestine negotiating with established govern-
‘ments, yet, unlike the Jews, their posture was basically defensive
-and those who tried to speak for them were not always taken as
‘being their representatives.™

From 1948 until 1964, the international contacts of the Pales-

‘tinians as a people were even more confined, being limited mainly

‘to the Arab League Council, which had appointed its own envoy

‘from Palestine.® The cause of Palestine was, at that time, an “Arab
Cause,”® while Palestinians, who were dlspersed and in political

disagreement, were predominantly concerned with the ideals of

Arab unity,*”

But in January 1964, creation of the Palestine. leeratlon Or-
‘ganization was authorized at an Arab summit conference pursuant
to an Arab League Council decision of the previous September to
“affirm a Palestinian entity and place the cause of liberation in the

“eatabiishment of the Jewish National Home, and it was . not possible to afford them an.

opportunity of acting in a way that was hostile to this (the National Home) requirement of .

the mandate.” Lesgue of Nations Permanent Mandates Commission, Minnies of the Hth -
~Besgion (Extracrdinary}, 9th Meeting, A 13 1924 VI, a1 65..
© B8, Id, at 27-28,

'59. The defensive posture of the Arahs is implicitin Lesch’s description of thejr contar 48

with the British government. Id. ai 25-40, See aia,rz SaLeesy, suprg note 18, at 44 48 1, }8 o

und HurEwlT2, supra note 25, at 219,
Regardmg the status of the Arab delegations in British eyes, Lesch reports that:
--In crises, the British did negotiate with the Arab leaders as the de facto spokesmen
‘of their community, but in guiet periods the British could ignore the Arab pohtmai
bodies or encourage moderates to develop opposition groups,
Lesch, supra note 24, at 21, Lesch guotes one confemporary report as noting:
Under n semi-parlizmentary regime [the British gevernment weould] be forced to
heed {the Arabs'] protests, inasmuch as they would have thag guise of- fepresentative
opinion that they tould now be said fo lack.

Commentary in Near East and India, London, December 15, 1832, entered in CO-records (CQ :

TH3/223/97258); quoted in Lesch, supre note 24, at 21,

80. In 1945, upon crestion of the Arab Leapgue, the de jure independence of Palestine was -

reeognized by the League, and this organization of Argb states, itself, sppointed a representa-
tive from Palestine, L. Kaoy, Avas Summir CoNPERENCES AND THE PArestINE ProsLEM 16-19
{1966} [hereinafter cited as Kabi], When an Arab Government of All Palesting was pro-
claimed in 1948, member states of the League recognized the government snd invited its
presence at sessions of the Azab League Conngil. B. SHwanpRAN, Jorpan: A STATE oF TENSION
267 {1959) | hereinafter cited as Suwannray].

81. Quanot, supre note 27, 49-50.

62. Id.
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‘hands of the Palestinians themselves.”™ The following May, a Pal:
estine National Congress met in Jerusalem and adepted a charter -

statlng that the PLO:.

- shall be responmbie for the direction of the Palestinian people in iis-

- struggle for the liberation of its homeland, in all liberational, politi-
‘cal, and financial fields and also for whatever measures may be
required by the Paiestm& case-on the inter-Arab and mternatmnal
levels,®

The Congress immediately notified UN. Secretary General U
Thant that the PLO would be “the only legitimate Spokesman for ¢

all matters concerning the Palestine people.”s

Today, after prevailing in challenges for Palestinian leadership
and having undergone major changes of composition,* the PLLO .

retains the support of the Arab League® and has increasingly been

.allowed to act on the international plane as the exclusive agent of -
‘the Palestinian people. It has been accepted as an observer-member. -
~ of'the organization of non-aligned countries,™ and has been invited - .
to participate in numerous international conferences.® Its chair-

man, Yasser Arafat, attended the Second Islamic Summit Confer-

ence in February 1974, has negotiated with government officials in -
the Soviet Union, Fast Germany, Poland? and France™ and was -

invited to and did address the United Nations General Assembly.™

These practices of states individually and collectively made it in-_
creasingly acceptable to deal with the PLO and provided a founda-
‘tion for the more formal steps of recognition ‘which were to follow.

The concept of consent manifested in practice, while indefinite -
and unpredictable, is not without value as a determinant of interna-.

‘tional law and legal relations. Like its counterpart in commercial
law, customs and usage of trade, practice looks to the needs and

J’! {1973).
B4, Kapi, supra note 6}, st 108,
65, Id. at 106, _
- 68. Quandl, siepra note 27, at 67-73,

87. PassTing L1BERATION ORGANIZATION, THE PLO: THE SoLE LEGITIMATE REPRESENTATIVE. :

oF e PacesTiniaN ProRLE 9. (1974) {hemnaﬂer cited as PLOJ.
B8, Id. at 10.

62. G.A, Res. 3237, 20 ULN. GAOR Supp. 31, at 4, U.N, Doc. AL 742 and Add.1 (1974}, -

“See nlse 36 UN, ECOSQC 1835&1840 B6UN. ECOSOC Supp 1.8tL 3 U ’\1 Doc E{SDM
{18743, .

-70. PLO, supra note 67, at 10-11,

1. 14 at 11-54: :

F2,NY. Times, Oct, 29, 1974, at 6, col. 1. .

3. G.A. Res, 3210, 28 UN. GACR Supp. 31, at 3, LN, Doe. A/L.736 and Add. 1 &2
REYEAN
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reahmeb of the community while putfing agide value judgments: and

‘abstract criteria.” It thus takes on the virtues of an *invisible hand”
as it theoretically reflects and balances competing needs.
" The needs in the cases of the Zionist Organization/Jewish

Agency and of the PLO are not difficult to identify. In the former, -

the world’s awareness of the Jewish “problerm,” painfully renewed
by World War II; the immediate post-war need to provide for and

resettle some 250,000 displaced European Jews; and the considera-.
ble political pressures wielded by Jews were among the factors
which led the world community to approve the establishment of a -
separate Jewish state in Palestine.” In the case of the PLO, interna-.
‘tional terrorism, largely at the hands of too-long-ignored Palestinian -

refugees; the threat of war between the major powers; and the use

of the oil weapon contributed to-a need felt almost universally to -

deal with the Palestine question, and thus presumably to deal with
the Palestinians.

Yet, reliance on the practice of states to reflect the needs of the -

-community is not as healthy a concept as it might seem. Practice,

in this sense, is not the practice of custom, where the habits of states -
are based on-convictions that certain actions are chligatory or..

right.” And the needs, while perhaps genuine, are not necessarily

‘the higher needs for principle described by Lauterpacht as arising
from the existence of “a comrnunity of states under the rule of
law.”™ Practice, in short, need not be based on the “reason of the-

74, The needs and realities referred to are those politicel, social and econemic factors -

which motivate the everydey conduct of states on the international plane {e.g., the need for

Americans to keep their automochile gas tanks foll). 1t should be noted that these are ot 'the
same needs and Tealities cited by Lauterpacht asa secondary source of international law, bee ;

text accompeanying note 77 infra.

75. Although the United Nations Special Committee on Palestine recommended that .
“{alny solution for Palestine cannot be considered &s a solution of the Jewish problem in
general,” 1 UN. 8.C.0.P. Report to the General Assembly, Supp. 11, st 46, U.N. Doc. A/364 -

(1947) lhereinafter cited 8s UNSCOP Report], the “problem™ was clearly on the commit-
“tee's mind when it foresaw partition of Palestine and creation of & Jewish State a3 a means
-of dealing with persons displaced by the war—most. of them Jews—who could not (and did
‘not want to be) reabsorbed in large numbers into their German or Austrisr communities for
Aear of anti-Semitiam. Almost universally they reportedly favored immigration to Palestine.
UNSCOP Repost, supra at 44; see Subcommittee &'s Report to UNSCOP, A/AC. 19/5C. 345,
An 2 UN.8.C.0.P. Report to the General Assembly, Supp. 11, at 14-17, ULN, Doe. A/364 Add.
1-{1474). In addition to the sentiments of the displaced persons, Jews in the United States

and elsewhere exerted tremendous political pressure to obtain. international approval for -

establishinent of a Jewish State in Palestine, See, e.2., H, Truman, 2 Memors 156-58 {1956},
76, OppeNHEIM, supro note 3, at 26.
1. LavTespacur, The Definition and Nature of International Law; supre note 34, at 54.
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law’.and the neecds which mutlvate It may be contrlved as. well as.

real _political as weil as moral,

(. Obtain Formal Recogmnon as the Peopfe s Representatwe

What was impilicitly accepted in the participation stage above
may be declared and made official in a process similar to, but short

of, full diplomatic recognition. In this process, states and interna-:

tional organizations formally recognize & public body as the princi-

pal, if not exclusive, agent of the people in question. The effect is

analogous to that of diplomatic recognition—an ascertainment of
the fact that a people exists as a- subject of international law™ and
that the entity representing them is a public body which now has

Jegal standmg The number of states, or status of organization re-
quired for the purpose-—or for determining whether there is con--
~sent—is unelear.” What is clear from the PLO experience, is that

many small states, especially in the context of the United Nations,.
may be just as influential as a few large states.¥
~ The British government in its Balfour Declaration of 1917 im-

plicitly recognized the Zionist Organization as a public body repre-

‘genting the Jewish people This declaration served to secure the
Organization’s place at the Paris Peace Conference,” and its

8, See H. KELSEN, PRINDIPLES OF II\TER’%TK}N&L Law 279 {1852 [heremafter cited B4 -

Kxiseng
© 19, *Common consent’ can therefore only mean the express or tacit consent of such
- ap overwhelming majority of the members [of the community] that those who.
dissent are of no importance as tompared with the community viewed as ap entity
~ in vontradistinction to the wills of its single members.

" OepensEM, supra note 3, at 17. In each particular case, the existence of consent is a question
of fact and "'a malter of observation angd appreciation, and not logical and mathematical
Geeision , . L7 Id,

80, 'I‘he votes in the United Nations General Assernbly on Resolutions 3236 and. 3237
{which recognized the right to self-determination and national sovereignty of the Palestinian
peopie and gave the PLO ohserver status inthe Assembly) were 89 for, 8 against, 37 abstain-

ing; and 95 for, 17 against, and 19 abstaining, respectively, The major western powers and.
Jdapan voted against or abstained on both resolutions, G.A. Res 3236 & 3237, 29 U.N. A/PV.

2282, 841012, U.N. Doc. A/BI4 (1974),
81. The Zionist Drganizetion, according to Mallison, was “claimed to be a public hody
representing all Jews from its inception.” Mallison, supra note 11, at 567, Thus: '
[The Balfour Declaration] manifests the British view thai the Organization had
‘the juridiea} status io receive the political promise clause {establishment of a Jewish
‘National Home in Palestine} ps well as to be subjected to the legal limitations
-embodied in the safeguards [protection for the Arabs of Palestine and for the Jews
living outside Palestine]. '
. sl B6T-68.
B2. See text accompanying sote 45 supra.
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participation.in the drafting of the Mandate for Palestine.® It was
the Mandate itself, however, with its provision for the Zionist Op-
ganization to be *'the-appropriate Jewish agency {to cooperate with
the Mandatory),”® which is said to have officially confirmed the
‘Organization as a public body.” This status was judicially affirmed

by the Permanent Court of International Justice in its Mavromma-.

tis Palestine Concessions Case.*
- The Palestine Liberation Organization has similarly been ac-
corded recognition as the representative of the Palestinian people,

first by individual states and groups of states and later by interna--
tional organizations. Following establishment of the PLO in 1964,

the Arab states welcomed it as “a support for the Palestine entity

and a vanguard of the joint Arab struggle to liberate Palestine.” -
In March 1965, the People’s Republic of China recognized the PLO.
as “a pational institution representing the struggle of the people of-

Palestine for their country.”® Stronger endorsements have subse-
quently come from several Buropean socialist states, including the

Soviet Union, from such groups as that of the organization of non-

-aligned countries, the Organization of African Unity, the Afro-Asian
Peoples’ Solidarity Organization,” and from the Arab League®
These instances of state and organizational recognition laid ihe

foundation for a statement by the United Nations General Assem-
~hly that the PLO is “the representative of the people of Palestine, ™
and for an invitation from the General Assembiy for the PLO 10

._partlclpate in its work as an ohserver.*
What lies behind the recogmtmn—..—the criteria upon which this

factnal decision is made~is a subject generally beyond the scope of

this Comment.. Two matters in this respect are worthy of notice,
however, First, recognition, like practice, may be as much or more

-B3, Bee text accompanying noie 46 supra.

84. Lesgue of Nations, Mandate for Palestine,. B.ﬂ 4, supra note 48,
- BS. Cf, Mallison, supra note 11, al 570,
- ‘BB, See note 52 supra.

87, From the final communique of the Arab Sum!mt Confetence at Alexandria, Sept )

11, 1964, quoted in Kapi, supra note 8, pt 139,
“88. 'Kapl, supra note 60, at 167.
89. PLO, supra note 67, 8t 10-11, Arct}rdmg to R pubhcatlon of the Arah Information

-Center, Washington, D.C., the PLO "has bheen recognised by 74 non-eligned countries, 45

African States, all Muslim States, and all Socialist countries.” {* Aras Rerogr 3 .{Dec. 15,
1974) {hereinafter cited as Arag Report]. There seerns to be some overlap..
0. N.Y, Times, Oct, 29, 1974, at 1, cal, B,

81, G.A. Res, 3236, 29 10N, GAOR Supp. 31, ai 4, U.N. Doe. A/L.741 and Add.1 (1974).

82, G.A. Res. 3237, 28 U.N. GACR Supp. 31, at 3, UN, Doc, A/L.742 and Add.1 (1974).
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forced by circumstances and need, as it is derived from a careful :
analysis of fact or principle. The exigencies of a wartime situation, .

for example, or the arm-twisting of an oil embargo may yield deci~

sions of expedience in this area as much as in any other.®
Notwithstanding the above, recognition doesimply the conciu-

sion that in some more or less imperfect way the entity which pur-

ports to speak for a people really is their representative. The two
organizations under study appear to meet this criteria in approxi-

mately equal measure, The Zionist Organization was guided by a
‘Congress which drew representatives from Jewish communities

throughout the world.™ Likewise, the base of the PLO's decision-

making process is a National Congresg to which representatives are
sajd to be elected from a wide range.of social, political and profes-
sional organizations in states containing Palestinian communities.*

Recognition, though basically of a fact already established by -

other practices, is an important step in itself, When the recognition
is accorded by states {but more often when it is granted by organiza-

‘tions} it allows a people officially to become part of the international

decision-making process and gives a sense of illegitimacy to agree-
-menis reached without them.” It enhances the prestige of their
-representative entity, and does so partly by downplaying the relev-

-ance of its less-widely-condoned activities. Finally, recognition pats -

-political pressure upon states which previously had withheld from
dealing with that entity, to reconsider their positions,”
‘Depending upon the nature and stategy of the representative
‘body which is aspiring to legal standing, formal recognition may not
e entirely advantageous, Recognition is likely, for instance, to

93. The United States’ recognition of the National Couneil of the Czechoslovak People.-
in September 1918, whick Council at the time was ‘-‘m_: more tharn a provisional and absentes

gavernmenl with headguarters in Washington . . .""is such an example. Of this Fenwick -

commented, “Only the esigencies of war could have justified such a measure consnstpnﬂv.
with the precedents of intemmational law,” FENwiCK, supra note 32, at 106,
- 84, CoHew, supro nole 12, at 75-76.
95, Arar REPORT. supre note .89, at 3. There were, of course, both. Jews and Palestinians
wha dissgreed with the sims or policies of their respective organisations. and who therefore

‘ditd not participate in the processes deacribed in the t,ext Spe Couex, supre note l &l T&TH

and Kawy, supra note 60, at 105,

98. Although the United States has thus far declined to recognize or (as far sa is known)
-negotiale with the PLO, Arsb diplomats were reported to have concluded that the elevated
status granted the PLO at the Oetober 1974 Arab summit conferenve would force the Unifed
Siates to deal directly with that organization. N.Y. Times, Oct. 30, 1574, ot 18, col. 2 '

57, On Jan. 10, 1975, less than iwo months after the United Nations' action referred to
in the texi accompanying notes 91 and 92 supra, India responded to a PLO request, reportedly
made “some time back,” and recognized the PLO. N.Y, Times, dan. 11, 1975, at 3, col. 1.
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.oblige the entity to begin assuming mternatlonal responsibili-.
ties—the “other side” of being a subject of international law. The -

Mandate for Palestine made the Zionist Organization “subject al-

ways to the control‘'of the (British} Administration,” and allowed it

1o be the Jewish agency for Palestine only Yso long as its organiza-
tion and constitution are in the opinion of the Mandatory appropri-
ate.” Similarly, United Nations General Assembly Resolution 3236
of November 21, 1974 recognized that the Palestinian people are
entitled to “regain {their) rights” but extended that recognition only
to those “means” ‘which are “in accordance with the purposes and

principles of the Charter. . . ® The PLO’s status in general is

-seen as also likely to temper its international behavior,'™
- Formal recognition would appearto be a satisfactory outcome

-of an entity’s drive for international legal standing. But recognition -

- alone does not guarantee full procedural rights, nor will such proce-
-dural rights as are obtained be of value without international recog-
-nition of certain substantive rights to which the organization may

‘be entitled. In fact, in order for the entity seeking territorial sover--
eignty to-even be dealt with or recognized as a:public body, it, or

-the people it represents, must have some arguable claim toa funda-

- mental right available at international law. It has been suggested.
".that such a fundamental right is the people’s entitlement. to their
‘own institutions of self—guvemment m other words to politieal self-:

-determmamon. 104

D. - ‘Be Entitled as a People to the Right ta Self-Determination

- Among the various elements of the Zionist Organization’s Jew-
ish National Home proposal were claims for what translates into the
right to self-determination for the Jewish people.® Although it is

88. League of Nations, Mandate for Palestine, ari, 4, supra note 43, at 108,
99, G.A. Res. 3230, 29 ULN. GAQR Supp. No. 31, at 4, ULN, Doc. A/L.741.and Add.}
11974,
- 1L NUYL Times, Oct. 80, 19'74 at 18, col. B
101. 1t has been suggested that seli- determmamon ia the sine gua non of aill uthe: rights

which a pecple as & non-spvereign entity may acquire. D, Nivote, ThE PROBLEM OF SOVER-.

EAGNTY IN THE CHARTER AND W4 HE PRACTICE OF TE UNtTED NATIONS, 253-54 {1970).
+ 102, Setf-determination has been defined as:
[Tlbe procesa by which a group of people, peustly poasessing & certain -degree of
netional consciousness, form their own state and. choose their own government.
B Eneyvororsma BriTannica 41 {1874).
© 'The Zipnist claim of entitlement to this principle, as it was then termed, was imphmt in
Heral's writing (supra note 12), in the Basle Declaration {see text sccompanying note 13
supra}, and in the Zionist Organization’s Memorandum to the Supreme Council at the Parls
Peace Conference, Hurewitz, supra note 25, at 45.50.
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.generally agreed that self-determination did not exist at the time as .-
a “right’ at international law'® (as it appears o exist today'™), the:

- concept, at least, was both familiar and in limited uyse."® The oppor- -
tunity for, if not the right to, self-determination was granied the -
Jewish people by the Mandate provision for substantial- Jewish.
immigration into Palestine.™ It has also been argued that the dis- -~
tinct absence from the Mandate of requirements for bringing about-

' wd Fenwick argued in 1924 that a "right 0f self-determination’ had “not attained the .

validity of 8 legal rule,” FEnwicK, supra note 32, at 106-07, Professor Green argues that such
B right does. not even exist today in customary {positive) international law, alithough he
concedes that such # right may be “in nascendi” as evidenced by United Nations General
‘Assembly resotutions. Grzen, Self-Determination nnd Settlement of the Arab-Israeli Conflict,
65 Am. 3 T L. 40, 46 (1971, -

104, Professor (ireen’s arguments, suprz note 103, to the contrary, there does appesr to

“he n “right” to self-determination recognized at internationsl law, Article 1 of the United -
Nations Charter, for example, states that one of the purposes of the United Nations is {tjo -
develop friendly relations among nations based on respect for the principle of equal ngbts :

and self-determination of peoples . | . ." LN, CHARTER art. 1.

That this right s not exclusively apphcah}e to stutes, but iz available also to individuals.
constituted as an identifieble people is evidenced by & host of United Nations resolutions
conferting a “'right” to self-determination upon such groups and citing Article 1 as the SauICe. :

of their authority. A 1870 resclution roncerning Palestine, for. example, stated:
The General Assembly
Begring {n mind the principle of sgual rlghis and. self—determinatmn of peoples”
enshrined in Articles 1 and 55 of the Charter .
1. Recognizes that the people of Pal&sUne ATE enntied to'equal nghta and self
determination in aceordance with the Charter of the United Nations.
G.A, Res. 2672 C, 25 UN. GAOR Supp. 28 at 38, U.N. Doc. A/B204/Add, 1 {1970).
Cne ohserver has recemiy conciuded:
{8lelf-determination in internatiopal law is., . , aynonymous with the right of non- -
-self-governing territories to independence. Such territories can easily be distin-
‘puished by virtue to {sic] their being geographically snd recially distinet from the .
metropolitan country which governs them, but with which these temtnnes do not
share political power.
Mustafa, The Principle of Self-Determination in International Law, 5 InT'L Law, 479, 486-87
(39715, '

105, ‘The convept of self-determination had heen articulated as one of the four goals for
which the Ablies were fighting in World War 1. See President Woodrow Wilson's Address of

July 4, 1918, N.Y. Times, July 5, 1918, at 1, col. 2-3. The concept underldy the minerities
ireaties and great power intervention in the Balkans. FEnwick, supra note 32, at 107, And it
was institutionalised in the mandate provisions {Art, 22) of the League of Nations Covenant.

Article 22 refers to the “well-being and development” of the peoples whe were formerly
‘subjects of the defeated powers as being a “sacred trust of civilization,” snd provisionaily

recognized the independesice of some such communities. Hurewirz, supre note 25, at 62. '
106. Provisions for large scale Jewish tmmigration into Paleatine and the distinet ab-

sence from the Mandate of requirements for ending the Mandate and bringing this immigra. -

tion to & halt provide support for this observation, See T ConTEMPORARY MIDDLE BasT 274-
75 (B, Rivlin and J. Szyliowicz eds. 1965) [hereinafter cited ss 'Tus CONTEMPORARY MinoLE
Easti.
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the early independence of Paiestme extended that oppor_tu;i_i_ty for

self-determination.'” _

Similarly, the Palestinians base their claim to the right to gelf-
determination upon a substantial body of international practice and
pronouncement,’® including a United Nations resolution referring

specifically to the “inalienable right” of the Palestinian "peqpi_e_- to .

“gelf-determination,”'®
Although a right to self-determination has been declared appl-

icable to “all people,”™ not every group has a right to its own state -

- sovereignty.” The criteria described above!® must in some sense be

applied in order to distinguish a *‘people” from a mere minority.
-group. It has again been suggested, however, that practice should -

be the determinant, practice here being defined as a people’s prepa-

ration and capacity {(and, it would. seem, willingness) to “struggle -
for self-determination.” Palestinian experience in this respect has -
been mixed. Recent United Nations General Assembly debates, for -
instance, reveal international support for the Palestinians based

"107, Under Article 1 of the Syrian and Iragi mandstes, the mandatory was required to

‘frame an organic law within three years of the coming into force of the mandate and was “to
facititale the progressive development” of thuse countries “as independent states.” Compara-

ble clauses were lacking in the Palestine instrument, which, on the contrary, vested in the -
mandatory for an indefinite period “full powers of tegislation and administration, save as they -

may be limited by the terms of this mandate.” HurEwitz, supre note 25, at 107. This omis-
sion, coupled with the immigration provisiuns mentioned in the text sceompanying note 106

supra, appears 1o indigate the intent of the League to maintain the Mandate unti} & Jewish -
National Home had been established. See The Conviemeorary Miopte Eagr, supro note -

106, at 212, However, the British government in ity 1922 policy statement, supre note 25, at
104, placed & narrow constsuction on the term “Jewish National Home," indicating that a
“Hume' was net to be considered 2 sovereign Jewish state,

108, The Palestinians cite British pledges of independente and self-governance con-’

-tained in the McMahon correspondence and 1922 and 1939 policy stalements of the British

-government, and Articte 22 of the League of Nations Covenant. See note 25, supra. They also
base their.claim on the United Nations Charter {supra note 304); the Partition Flan, which -

called for creation of independent Arsb and Jewish states in the area of Mandatory Palestine

west of the Jordan River [G.A. Res, 181, U.N. Doc. A/519, at 131 (18741} snd upon numerous
other United Nations declarstions and resolutions of & general nature. See, e.g., United -

Natjons Declaration on Principles of International Law concerning Friendly. Relations and
‘Cooperation Among States in accordance with the Charter of the United Nations, G.A. Res.
2625, 25 U.N. GAOR Supp. 28, at 122-24, 1N, Duoe. A/8082 (1970); 25 U.N. GAOR Supp,
28, at 38, UN Doc, A/8204/Add. 1 (1879).

108, G.A, Rcﬁ_2672C G.A. Res 2868 B, 27 UN. GAOR Supp. 30, at 29, LN Dec..

ASBTAG {1972)..

110, Internationsl Cnvenant on le and Politica) nght&. G.A. Res. 2200 A, 21 1IN,
GAOR Supp. 18, at 52, U.N. Doc. A/5316 opened for signature Dec. 16, 1966,

111. Ninoig, supre note 101, at 252-53,

112, See subsection 4 of texi.

113. See Nincic, supro note 101, at 258,
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yupon both arguments as to history and poliey and_..e_vi'den_c_e of the -

‘people’s willingness to “struggle” for statehood.™ .
1f a determination of rights is left to practiee, there is no need

‘to wrestle with the- secondary matter of implementation. This is . -
particularly true with what are essentially civil wars or revolutions
-against colonial powers, in which groups within a given territory are
contending for that territory’s control or sub-division.® But there .
are also instances, like the one in guestion, where one of the con-
tending groups is located essentially outside the territory on which -
it. proposes to exercise its self-rule.'® Under these circumstances,

-with world peace at stake, the better part of wisdom may be to give

practice a lower priority as a means of 1mplementatxon and to seek

a less precarious alternative, .

E.  Acquire an International Commztment to the Peaple’s Right to
Territorial Sovereignty -

One such aitematwe——mtematmnal fiat in the form of the Par-

tition Plan—has been attempted in the Middle East, but did not -
stuceeed in avoiding violence. A step short of that, taken recently”

with regard to the Palestinians, is an international commitment to

" 114. United Nations General Assembly 2295£h and 2296th Plenary Meetings (‘{XI)&),

Press Releases GA/5152 and GA/B153 of Nov. 21 and 22, 1974,

~ 115 The means of implemeniation of a people's self-determination may include, for-
instance, a plebiscite or an armed struggle. I the outcome of the latter bas been wveed to

-determine a people's eligibility for the right, it has already alsc solved the pmblem of 1mple~
m_entallon

116. United Nations General Assembly Resolution 3286 of Nov. 22, 1974 speaks l:-f the-

“Palestinian people in Palestine,” reaffirms. their “inalienable rights” to return to their

homes, and “calls for their return.” In debate conperning the resolution, the ambassagdor tmm :

Barbados reportedly commented:
‘His delegation knew that the Palestinian pecple existed, but where was Palestine?
-he said. If Palestine did not exist, then what did the co-sponsots mean in referring
“i0. the “Palestinian Pecple in Palestine? he asked ., , . . [Wlhen the draft dealt
with their return, [he] had to ask: their return where?

United Naetions General Assemhly 2296th Plenary Meetmg (XXIX), Press Release GA/B153, -

Take 8, 22 Nov, 1974,

‘The idea that self-rule is meeningless without territorial sovereignty should not be ele- -

-vated to the level of a law of nature. Although it appears to be a self-evident propositios,
Professor Hall suggesty that it became an “‘inevitable” assumption because at the time

international law was bheing formulated, “no instances were present of eivilised communities
without fixed seats."” Hav, supre note 3, al.18. The reference to “civilized" countries provides .
an inleresting point of contrast hevause, according to Professor.al Ghunaimi, the Muslims

traditionally “'did not consider & fixed territory as an essentisl elernent in ihe structure of -

the state.”” an Grunang, THE Mustim CaNCEPTION OF INTERNATHONAL TaW AND THE WESTERN
AvrroacH 64 (1968),
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‘the people’s iight to national sovereignty without.épeciﬁc proposals

as to implementation of that right.""” Such a commitment, however
limited, gives the stamp of legitimacy to efforts by that people to

acquire territory on which to exercise self-rule, It 'may also provide -
some authority for. mterventmn by established states m support of *

that people.

Aithough it is arguable that a commitment ot this kind was -

-contained in the Mandate promise of a Jewish National Home in
‘Palestine,'™ an international undertaking to this effect is more
-clearly evident in the 1947 United Nations Partition Plan.* The

-plan, which ig based upon a General Assembly resolution considered
invalid by the Arabs,' is cited by Ilsrael as one of the legal bases -
for its existence.”® Some scholars have conceptually upheld it as an -
‘international act of eminent domain,'® but the plan appears more
likely to have been an exercise of what was still essentially coionlal

power, and it is unlikely that it could be repeated today.

The plan was not without limitations and qualifications for its . -
beneficiaries, however. Territory granted therein for the Jewish -
State was little more than half the portion of Palestine originally

opened for Jewish settlement.™ In addition, terms of the resolution

117 See notes 132 and 133 infra.

- 118, The argament that the Mandate was a commitment of sovereignty 1o the Jews.
fullows from the propositions discussed in the test accompanying note 106 and in note 10’?

-supra
"118. Part 1, -A., 3 of the Partition Plan provides that:

“Independent Arab and Jewish States . . . shall come into existence in Palestine twe -

moenths after the evacuation of the armed forces of the Meandatory Power has been s
completed but in any ease nol later than 1 Oct. 1848,
G.A. Res. 181, U.N. Dov. 4/519 at 131, 133 {1947),

120. -According to Elaraby, first Secretary of the United Arab Republic Mission Lu the
United MNations, the resolution was invalid because United Nations Charter provisions (aris,
10,-13, 12, and 14) limit General Assembly power in such matters to that of making recom-..

mendations only. Elaraby, Some Legal Implications of the 1847 Partition Resolution and the
1848 Armistice Agreements, in Tug MinpLe East Crisis: Test oF InternaTiona:, Law 87, 102
{4. Halderman ed. 1869}.

121, The Proclamation of Independence of the State of Israel traces developmentof ‘'the -

-right of the Jewish People to & national revival in their own country’ from its preclamation:

by the First Zionist Congress, throngh its “scknowledgement™ in the Balfour Declaration, its'
“reaflirmation” by the Mandate for Palestine, and to its “unassailable recognition” by the

United Nations in the Partition Resolution. THE IsrasL-Aran READER, supra note 12, at 126.

122. See Kutner, International Eminent Domain, 16 Cata, Law. 296, 311 (1570); Wein--
feld, Eminent Damain Among Peoples, A Jewish State in. Pfafeatme and Arnb. Self-

Letermingtion, 21 Teme. L.Q, 223, 232-33 (1947-48},

123, While the Mandate’s Jewish Home provisions applied to all of the territory of
Palestine west of the Jordan River, the Partition Plan granted Jews only about 56% of that
territory, Elarabhy, suprd note 125, at 102,
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required that Arabs be granted citizenship 'i_n the Jewish State, if’

that is where they were living at the time of partition; that they be
granted equal rights; and that their property not be taken except

{or public purposes and then only with full compensation.'* How--

ever gualified and whatever its validity, the Plan nevertheless pro-

vided an interim hasis of legality for the State of Israel,'® '
The Partition Plan offered a commitment of territorial sover-

‘eignty—similar in terms to that offered the Jews-—to the Arabs of

Palestine,’ but the Arabs declined to accept the proposal, Some.

scholars have advanced the idea that a territorial commitment to

the Arabs actually existed in the Mandate provision limiting Jewish

settlement to Cisjordan, the area of Palestine west of the Jdordan

River; and that the commitment was fulfilled in Britain’s 1946 grant- .

of independence to Transjordan, the area of Mandatory Palestine
lying east of the Jordan." The problem with this analysis from the

124. See Part 1, B, 10(d), Part 1, C,, ch. 2.8, and Pari 1, C., ch. 3.1 of the Partition Plas.

for provisions concerning equal rights, expropriation, and citizenship in the proposed Arab
and Jewish states. THE IsRAEL-Anas READER, supra note 12, at 117, 120, 121,
125, According to Professor Wright, the justifisbility of the original Arsh objection to
partition can hardly be gquestioned, but Israel subsequently attained other grounds on which
_torest her claim to legitimacy. anht The M:ddte East Probiem, 4Int'n Law 364, 370 {19?0)
_ -{heremafter eited as Wright],
' 126, See note 119 suprg.

'127. The Mandate provision referred to is Article 25, which permits the Mandatory to -

.withhold application of Mandate stipulations in the are between the Jordan River and the
-eastern boundary of Paleatine. The cireumstances which led to Article 25's insertion indicate
it was intended to apply. to.the Jewish Natwnal Home provisions. HLREW!TZ supra note 25,
at 111, 107.

Jordan’s role in the Palestme problem is interesting and 1n1requently mentioned. It is -

suecincily stated by Professor Reismun:
‘The agony of the Palestinian people did not begin in 1922 with the . . . Mandate
_ . It began in 1921 when Winston Churchill gave five thousand pounds & month
- to the Emir Abdullah and n small state 1o apend it on to stop Abdullab from waging
war on the French in Syria. Abdullah was a Hashemite from Saudi Arabia; he.was
simply ¢t on top of the Palestinians in that region.
“Symposium on Self-Determination and. Settlement of the Arab-Tsraefi Conﬂwt 66 AM o,
InT's L. No. 4, at 31, 49 (1971}

The “small state’’ became the country of Transiordan {Jordan today) in 1946 when Great

Britain granted it independence under Hashemite rule, Following the 1948 war, Jordan,
which had conquered some of the West Bank territory slaied for the proposed Arsb. State,
annexed that territory {following elections in which Palestinian residents voted. SRWANDRAN,
supra note 80, et 246, 263, 286, 291.92, 245.97.. See generally note 28 supra.

From the standpoint of interngtional law, the basis of the act of incorporation
[Jordan’s incorporation of the West Bank] appears te have heen the preceding
adminjstration of the ares by Jordan, followed hy the espressed animus of sover-
eignty, Treated as an instance of acquisitive preseription, the problem presents itself
of finding an aiternative claimant whose acguiescence may be presumed; the Arab
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Palestinian point of view was not only that it required a permanent

renunciation of title to their land in Cisjordan, but also that at the
time of partition Transjordan was economically backward with little.
prospect for growth* and was ruled by the House of Hashim, an
essentially foreign administration for which the Palestinians held no.

affection.’® Whether or not those who framed the Mandate intended

Btate envissged in the |General] Assembly Hesolution, many of whose potentigl
‘citizens voted in the general election, wouid appear to have basn.the only contender, .
‘Alternatively, may the West Bank be regarded es res nullius, npen 1o occupatmn by
the fizst. State to establish eflective sdministration? -

“The Internativnal Status of Palestine, supra note 28, at 980. This matter is analyncaiiy--

treated in Blum, supre note 29,
According to Dr. Paul Riebenfeld; the Jordanian censue taken in 1961 showed that of 8

tota) populstion of 1,840,039 citizens, 1,355,450 weré of Palestinian origin. OF the latter,

805,450 lived in the West Bank ares and 550,000 lived in the territory of what was formesly
Transiordan. In Riebenfeld's opinien: ' '
"[Ejven today, with the West Bank in {sraeli possession, eighty percent of the area
‘of Palestine belongs te and is occupied by the Arabs of Palestine. . . . What is it
" that stands in the way of affirming the Palestinian character of J Drdan Df the Pales-
tiniana voting themselves into power?

‘Symposium on.Seff-Determination and the Sett!emenr of the Arab Tsrgeli Conﬁ:cr supm at

8062,

‘Apparently, the govemment of Iarael also, and not surprisingly, supports the concept’
“that the Palestinians look to the territory of Jordan for purposes of self-determination, See..

Statements by the Israeli Ambassador to the United Nations at the United Nationp General
Assembly 2296th Plenary Meeting {XXIX), Press Release GA/5153, Take 5, 22 Nov, 1974,
128, Even the Jewish Agency concluded that Jordan was poorly suited for independent
statehood. In & memorandum on Transjordan presented to the Anglo-American Committee
of ingu:ry on Palestine in 1347, the Agency said:
In view of {the fact that the Amirate of Transjordan owes “itg very existence’ to the
administrative and financinl help provided by (ireat Britein and Palestine], the
- question may be asked whether a small community such as Transjordsn, even if fully
- developed, could afford to possess sll those puhhc services which characterize a
taodern State. Any student of the country’s alaird is hound to reach the conclusion
-that, in order to sllow a grade of efficiency which is the reison d'étre and prerequi--
site of o State’s mdependent existence, & wider political -entity is required than is
found here,

THE JEWISH AGENCY ¥OR ParksTing, THE Jewish Cass BEFORE THE ANGLO-AMERICAN COMMITTER

o Inquiry on PaLesTiNe 630, 651 (1947) {hereinafter cited ae Trg JEwsy Case).

128, Perhaps part of the answer to the question posed by Dr, Ribenfeld in note 131 supro
lies in the deep differences which existed in 1948 between Trapsjordenian and Palestinian
Arabs, See SHWANDRAN, supra note 80, at 300, These differences were later exacerbated by
-King Hussein's attempts to suppress the Palestinian movement within Jordan. Quanpr,
supra note 27, at 128, Part of the answer may also lie in inter-Arab rivalry, particularly as
‘hetween dJordan snd other members of the Arab League, See generally SHwaNDRSN, supra note
B0, at 221-99, Finally, part of the answer could lie in Arab motives for support of the Pales-
tinian cause, A statement hy Arab leaders following their symmit meeting in Jﬁnuary 1964,
for instance, asserted that:

One way of repelling the threatening Zionist danger was through organization of the
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Transjordan to be-the Arab half of Palestine, the Partition Plan:

‘appears to have made irrelevant such intentions by providing for an -
Arab State in parts of the territory west of the Jordan River.™ The.
-Arab invasion of 1948, some suggest, may ‘have permanenﬂy de-_”'

stroyed that Arab State.'
‘Nevertheless, the international commitment of sovereignty 1o

the Palestinian Arabs has been revived. On QOctober 28, 1974, the
-Arab heads of state, meeting in Rabat, Morocco, called for creation

of an independent Palestinian state and gave the PLO sole responsi-

“bility for any Palestinian-claimed territory relinquished by or liber- .
ated from Israel," Shortly thereafter, on November 22, 1974, the . |

United Nations General Assembly “{rleaffirmied] the inalienable

i rights of the Palestinian people in Palestine, including: . .. . {b) The
right to -national independence and sovereignty,” and the right to
return. to their homes and property,-This resolution makes no. -
mention of the Partition Plan and has none of its specificity. The .
_rights it confers however, like those offered to both sides in the-

" Partition Plan, are quahﬁed K¢

The “nght to return,” mentmned in- the resolution, sounds -

much like proposals once advanced by the Jews and now by the
Palestinians, ™ which suggest that both groups exercise self-

‘determination within the same territory.'”™ While this. idea is Il_'_‘?tf

-Prlestinian people, thug enabling it 1o play its part in liberating Palestine and in
determining its future.

Kaot, supra note 80, at 101. This statement suggesis at least two motives !‘m arg&mzmg tha o

Palestinians, one of which is Llearly directed toward larael,-
1130, See note 118 supra.
131. See Stone, Peace and the Palestinians, 3 N.Y. UL, Invu L., & Por, 247-48 (1970},
132, N.Y. Times, Oct. 29, 1974, at 1, col. 8,
133. A, Res. 3236, 20 UN, GAOR Supp, 31, at 4, U N, Deg, A/L. 741 end Add.1 {1974),
134, See note 9% supra.

135. In an official statement of Zionist aims appmved in September 1821, the mest'

Congress affirmed:
"[Tthe determination of the Jewish people to live with the Arab people on terms ol
. ‘unity and mutua) respect, and together with thers to make the common home into s -
flovrishing community, the upbuilding of which may agsure to each of it peoples an-
undisturbed national development.

Guoted in the 1922 Statement of British Policy on Palestine, supre note 25, at 104.

The Palestine Liberation Organizatiop has advocated sstablishment in Palestine of &
“secubar, demoeratic progressive society without distinction or djscrimination as between -

Jews, Christiang, and Muslims.” Bassiouni, supra note 16, at 38.

136.. Professor Bassiouni advocates the “'right of return™ based wipon the assumption that -

& right to self-determination vested with the Palestinian people while they were living in
Palestine. He argues that the right is ondy exercisable when a “rations) nexus' can be proven
between & people and & given territory. Bassiouni, supra note 18, at 36, But the very basis
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necessarily self-contradictory,™ neither is it practical in the Middle -

‘Hast. The bitterness and suspicion between Palestinian and Jew,

which was a reason for partition,’ is clearly still ‘an obstacle to a

bi-national state.'® More conclusive, however, are the apparent

-aspirations. of Jews and Palestinians {0 mutually. exclumve state».;.

“hood.!* _
' Under these circumstances, and given the limitations which

- now exist on the exercise of international power, an international -

-.commitment to a people’s right to national sovereignty may be no
more useful today than as a bargaining tool in diplomatic negotia-

‘tions. As.a tool, it notifies the party holding territory of the will of

the international community—a community upon which that party
depends for the exercise of its own legal rights. How effective such
‘a commitment is remains to be seen.

{or providing Palestine as a “National Home™ for the Jews was the “historical connection of
the Jewish people with Pelestine.” Hurswitz, supra note 25, at 107,

137. Beif-determination need not be equated with state sovereignty, although ‘Bover-
eignty is an-aspect of self-determination. Nincic draws a distinction befween “'exiernal” and

“internal™ mspects of self-determination. The former refers to seli-government; the iatter
refers to the freedom of peoples to pursue their economic, social and vultural development. .

"Nimcic, supra note 101, at 246-48.

- 188. UNSCOP Heport, supra note 75, at 47.

139, In a speech before the United Nations General Assemhly in response to & voie by
‘that body to invite the PLO as an ohserver and 1o affirm the Palestinians’ right to seli-
‘determination, the Ambassadar frum grael, comparing the Pajestine Llherauon Orgamzatmn :
mlh the Nazis, said:

- The PLO murderers are their heirs in method und cbjective,

. . - The only right thet the PLO is prepared to grant Jews is to live ag an oppressed

minority in pne ymore Arab State. '
Tnited Nations General Assembly 2296th Plenar} Meetmg (K}CI\) Press Release GA/5153,
Take 13, 22 Nov. 1974,

140. See, e.g., Statement of Dy, Chaim Weizmann in Tag Jewisn Case, supra note 128,
&1°3, 20-21. The Palestine Liberation Organization has advocated the establishment of a -
secular democratic state in Palestine which would not discriminate between Jews, Christians.
or Moslems, -See note 135 supra, However, Article 6 of the Palestine National Covenant . .
_provides that only *Jews who were living permanently in Palestine until the beginning of the -
Zionist invasion will be considered Palestinians,” The Zionist invasion was deemed to have. . -

begun at the time of the Balfeur Declaration, 1917, See Harkabi, supra note 22, at 230-31.°

On the other hand, Yasser Arafat, in his speech before the United Nations General - '
Assembly, said, referring to a slate of Palestine as envisioned by the PLO: *. . . we include

in our perspective all Jews now living in Palestine who choose to live with ua thﬁre in peace

and without discrimination.” PALESTINE LiggRaTION ORGANIZATION, ADDRESS BY MR, Yasser. -

ARARAT, 207rH Besston Unrred Narions GENERAL AsseMery, Novemeer 18, 1974, at. 33. Clearly,

whether the Palestinian Areb perspective includes full citizenship for sll Jews remains an -

open-guestion. Whether tsras! would accept the secular democratic state idea of the PLO also
remains in doubt,
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F Establwh a Legal ()rder Over @ Defined Population : Wzthm a.
Given Territory

With standing -estab_lishe_d'and rights ‘acknowledged, -a people -

may now be expected to use the means available in international

affairs to gain sovereignty and statehood. To be recognized as a -

nation-state, however, the people must still establish a legal order

over a defined population within a given territory.*! While the..
means. used to accomplish that objective are not relevant to the .
accordance of recognition once statehood has been established,?

the act of recogmtlon does not necessarily validate any 3llegahty 1!1
the method of acquiring the objective, s
' The Jewish Agency attained the territorial requisite for state-

“hood -essentially by purchase and public land reclamation, and was
‘able to hold and enlarge upon that territory militarily,' but the
-area officially claimed for Israel was that which had been granted

‘by the Partition Plan."* The population administered within that

territory had been described in the Plan,"* and the legal order im-.

posed was essentially what-had been estahhshed by the “shadow
government” ‘during the Mandate period.""

141, ‘The treditional prerequisites for statehood are described by KErseN, supra note 78,

-at 264-85. He. defines a legal vrder as s centralized, coercive reglme wh:ch reguiate&: the: '

" behavior of the members of & community. Id. at 10001,
142, According ta Professor Hails
. [YInternational law takes no cognizance of matters anterior to the acquisition of , . .
~ [statehood], and is, consequently, indifferent to the means which a community may
‘use to form itself into a state.
Hatt, supra note 3, at 20,

143, Professor Kelsen distinguishes between tecognition of a cemmunity as 5 state spd
recognition of a legal relstionship between that state and another. The former involves the. -

-sscertainment. of & legally relevant fact, while the latter “creates s law” applicable to the

relationship between two states, In Kelsen's opinion, the latter cannot be aceomplished by

-tecognition because territorial change brought about illegally between two states cannot i)e
validated by the recognition of & third state. KELsEN, supra note 78, af 293-94, _
144, For a brief deacription of Jewish land purchasing practices see BALEEBY, supra note

1B, at 46, For a defailed account of the 1947-49 War see M, Lones, THB EI}GE OFTHE, Swonn. .

L1961).
:145. Bee text accompanying note 159 infra.
148. Part 1, C., ch. 3 of the Partition Plan provided that:: _
1, ‘Citizenship, Palestinian citizens residing in Palestine , . | shall, upon the rewgni-’ :
‘tion of independence, become pitizens of the State of which the}, Are resident . :
Tue Jsragi-Anas READER, supra note 17, at 141,
147. See notes 50, 51 supra. Co
"The new ministriea of government were direct transformations of the bureaus of pre---
viously existing institutions. The Political Departmens, of the Jewish Agency became
the Foreign Ministry; the Social Welfare Department of the National Assembly be.
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- The Palestine- Liberat;on Organization is moving toward this
objective, though as yet it, like the many govemments«m exile

which arose during the two world wars, has “no-territory . . . on-
which to find pied & terre.”# 1t has been suggested that the PLO -

will take the interim step of constituting a government-in-exile *#
Although the legal grounds for such.a move are tenuous,'™ the Or-

ganization may find that there are'.suiﬁcient.'practical reasons for:
doing so, and much of the world may be sufficiently sympatheticto -

approve.'® Among the practical reasons is preparation to administer
as a state the territory ceded by Jordan and Egypt sheould it be
“liberated” from Israeli control.'® Such preparation is likely to be
‘more cosmetic than real, as the PLO already performs many of the
administrative functions.of a government,' but cosmetics generate
‘their own realities.

" But being an identifiable people represented by an internation-
ally-recognized public boedy is far removed from possessing terri-
‘torial sovereignty and the attributes of statehood. For the Palestini-
ans, the task is made difficult not only by the absence of an interna-

tional grant of specific territory, but also by Israel’s reluctance to -

_came the M:mﬁtry of Social Welfare: the Haggnnah [the Agenc_\, 's. defense armi
‘became the Israeli army.
“H, SacHaRr, THE Coursk oF Mobesn Jewise History 543 (1963).

148. Brown, Suverefgnty-in a;ue, 35 Am. o, el L. 6686, 887 {1941) Iheremafter cited -

a3 Brown].
149, WY Pimes, Oct. 30, 1974, at 18, co, 2.

150. Kelsen describes a government-in-exile as one which has ceased to have effective
sontrel over ite former territory, but which hes malntained “effective” efforts to regsin con-
trot. “Effective” efforts sre defined s “sufficient Jarmed opposition} to prevent the contral
of the oceupying power from becoming frmly established," KrLsen, supra note 78, at 288-

50. The PLO would appear not to have met the eriterion of “effective™ efforts to regain control - '

and its links, in eny case, to previous Arab governing authorities in Palestine are.zo thin as
to make a legal claim to government-in-exile status virtually untenable.
151. The moral or subjective grounds for recognizing a government-in- -exite were de-

- scribed by Bmwn in tus editorial comment on Eumpe&n governments in-exile durmg World_ i

War m

{80 long as a people do noi accept military conguest; so long as they can manifest,

.in one way or another, their inalterablewill to regain their freedoro, their swemgnty‘

- even though Bouted, resiricted, and sent inio exile, still persisgs. -

A natien is much more than an outward form of terrltory ﬂnd goverament, it

consists of the men and women in whom sovereignty. resides,

Brown, supre note 148, at 667-68.
152, See text accompanying note 132 supra.

153. . Aceording to the Arab Information Center, the PLO, in addition to having a regular
Jlegislative and executive apparatus, also collects taxes and builds and operatey hospitals,
schools, vocationa) and rehabilitation centers, snd research renters. ArAR REPORY, supra note
8O, at 3, It also has a military arm.
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- sitrrender areas on two flanks to an organization, if not-a _peop_l_gz_,-.:
which 1s opposed to her existence as a sovereign Jewish state!® -~

:_ G “‘Receive International Recognition as a Territorial Sovereign.
Should the territorial requisite of statehood be acquired, diplo-

‘matic recognition will help secure it. Recognition, whiéh is liberally
defined as the “ascertainment of [a} fact,”'® may, particularly if .
“coupled with United Nations membership, give a new state some

~degree of legal and political security. As a member of the com-

munity of nations, it is protected by the elementary rule that.a

-violation of the sovereign rights of one is a violation of the rights of
~all. As g United Nations member, it is implicitly recognized as a

- state by all other members,’ and under Art. 2, Sec. 4-of the United

‘Nations Charter those members are prohibited from using force
‘against its territorial integrity." In practice, as is well known, this.

- protection is not particularly effective, but neither is its effect en- .

_txrely negligible '

The State of Israel, upon its declaratzon of independence, an--
nounced itself to the Umted States as “an independent republic -
within the frontiers approved by the General Assembly of the

‘United Nations . . , "% Although it has been “generally recog-
nized"” as a state with title to the territory within those frontiers,
there seems to be no such “‘general recognition” of its sovereignty
gver the additional territory it has acquired since then,'®

154, N.Y. Times, Oct. 30, 1974, at 18, col. 1, Article 19 of the Palestinian National
Covenant states, *'The partitioning of Palestine in 1947 and the establishment of larael is

fundamentaily null and void.” Arti¢le 8 declares, “Armed struggle is the only way to liberate
Palestine and is therefore & strategy and not iactics,” Harkahi supra note 22, g1 238, 233,
155, KrisEN, supra note 78, at 279,

156, Articie 4 of the United Nationy Charter bpemﬁes that membership in the United -

\u!%uns is open to “all . ... peace-loving states.” (Emphasis added.) 1N, Cuarren art, 4.
157, Article 2 of the bmted Nations Charter provides that:
-4. All members shall refrain in their.international relations from the threat or use of
f{)rce against the territorial integrity or political independence of any state, orin any.
other manner inconsistent with the Purposes of the. United Nations.

I

168, United Nations General Assembly delegates, explaining the positions they had

taken when voting on G.A. Res. 3236 and 3237, expressed with near uniformity the under-
standing that sithough the Palestinians were now recognized 88 having certain rights in the
Middle Egst, this fact did not put into question Israel’s right to existence and to security:.
.A, 2206th Plenary Meeting (XXIX), Press Release GA/5153, 22 Nov, 1974,

158, 2 M. Wwraman, Dheest of Inteanarionss Law 167 (1963). i

160, Wright, Legal Aspects of the Middle Enst Situation, in Tk Mmm.a East Crists:
TesT oF Internations:. Law 5, 18 (J.W. Halderman ed. 1968},
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The United Nations accorded Israel recognition by admitting -
her as a member state (though not unqualifiedly).’ But the United
Nations has also refused, in effect, to recognize the extension of:

Israel’s houndaries, at least bevmd those which were held prior to
the 1967 war."#*
Although the Palestine Liberation Organization has not yet

reached this stage, there can be littie doubt, based upon support for-
it-evidenced at the United Nations,™ that it is likely to be widely-
-and quickly recognised if it does achieve the requlsztes of statehood

-for the Palestinian people.

While diplomatic recognition has been said to offer a modest
-amount of security, in the special case of Tsrael (and as may be true
-in the event-a Palestinian state comes into existence), diplomatic
- recognition and membership in the United Nations are something

~more akin to a guarantee of existence than is usually the case. The.

reason is to be found among the same factors which contributed to
Israel’s establishment and to the PLO's standing today, {i.e. com-
munity needs). Israel’s existence is, in part, the international solu-

[Alcceptance [of the Partition Plan] by the U.N., the recognition of Teraet by most-
- states, the willingness of the Arabs st the Lausanne Conference, prior to the srmistice
-0f 1949, to accept Tarael within the beundaries proposed in the original U.N, resclutions
of 1947, the admission of Israel as a member of the UN., and its contimsed existence
a8 such for a period of twenty years, indicates that it must now ‘be conaidered &
. sovereign state at mtemamnal law. :
:Id at 31,
161. Before admitting Israei to memberﬁhlp. the United Nations General Assembly re-

solved that Arab refugees wishing to return to their homes within Israel should be allowed to -

-do so, and that compensation should be provided to those who-did not wish to return. The

~General Assembly subsequently required assurances from the Israeli representative that his .
state would comply with the resolution, Only when it had those assurances did the Assembly
vote to admit Israel. INTERNATIONAL AssociaTion oF Democratic Lawyvers, Tve Mippig East

LConruer (Nores avp Docements, 1915-1967) 108-08 (1967),

162, United Nations Security Council Resclution 242 of Nov, 22, 1067 requires farael 1o
withdrew from “territories occupied” during the October 1987 war, 22 UN. SCOR, 1350th
meeting 8-8 (1987). '

Julive Stone observes, however: o _

The definite articles missing from the phrase "Withdrawal of armed forces from temi--

“tories nccupied,” in Security Council Resolution 242 of 1967, are es significant 8s the |

-eclosely following reference to “secure and recognized boundaries” in the same Para-

-graph 1 of that Resolution . . . . Not only deliberate omission of the definite articles,

- but the course of negoliation, indicates that the guoted phrase about withdrawal
simply could not foreclose answers (o the quesnons What. forces sre 10 withdraw?

From what territories? And when?

Stone, Forward, in Y. Buum, Secure Bounpaaies AND Mippre Easr Peace 9 (1871).

1683. See note 80 supra.
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tion fo an ancient human dilemma.'™ The Palestinian problem is.
another dilemma, not as-old, but sufficiently intense that the inter-
‘national community is also being moved to deal with it. And it -
would make little sense-to solve one dllemma by resurrecting the

other led

Il CONCLUSION

The legal history of Jews and Palestinians with regard to Pales-
tine indicates that peoples may become the subjects of international =
law and be accorded rights thereunder if they obtain the consent of -

the international community.'*® Consent, furthermore, is mani-

fested primarily in the evolving practice of states, and practice (as -
applied in this instance) appears to be far more closely wedded to.

circumstance and necessity than to rules, categories or formulas.

Because this process has an existential nature, it is in a sense, -

what all people let it be. Thus, it could be just, But that possibility,
like the salutary idea that a totalitarian state reflects the passively-

expressed will of its people, offers little comfort to those a_g_ains_t,_;

164, Sa}eeby paraphrases one of Herzl's arguments for establishment. of a Jewish smte. :

as fﬂliows
“{The ‘restoration’ of Palestine as the Jewish National Home is a historic necessity, .
‘ot only for the Jews . . . but for the relief of the whole world from a problem whose

wide range is beyond doubt equally important for Jews and Gentiles plike. Hence,
‘Zionism becomes a human help to destiny, & man’s effort to fulBll God’s promise
and God’s design and, as it wers, to correct history,

SALEERY, supra note 18, at 17 (footnotes omitted). See David Ben Gunon s Address to the

Anglo-American Committee of Enquiry, 1046, D. Beny Gurion, ReBIRTH anp DESTINY OF ISRASL '

190-209 {1958).

165. The United Netions General Assembly Delegate from Nepal, reportedly explained -
his country's decision to abstain from voting on Resolutions 3236 and 3237, in these terms; .

-Every State, including Israel, had a right to live in security. . . . 'While Nepal was. .
‘aware of the autfering of the Palestinian people, it felt that “‘an injustice did not have
to be tedressed by anather injustice.”

United Nations General Assembly 2296th Plenary Meeting (XXKIX), Press Release GA/5153, -

Take 17, 22 Nov. 1974,

166, Thiz view has slresdy been expressed by several Boviet authors whc have concluded, -

i the words of mme:

11t is not possible to deny the international personality to a nation which is fighting -

‘for its independence and has entered. the stage of creating its own state, It should,
-however, be borne in mind . . . that the question of the recognition of such g nation -
as a subject of inlernational law arises in practice only after it has acquired some of -
-the elements of statehood, formed u certain organ [a natienal committee ete.] which -
at the outset appears in behalf of the nation, carrying out, of course, the policies uf -
the ruling class of that nation. '

Evgeniev, Pravosubiektnost, suverenitet | nevmeshatelstuo v mezhdunarodnom prove, BGE,

1952/11, at 77, quoted in Ninoio, supra note 101, at 251.
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whose cause the once friendly winds have shifted.
The cage of Palestine illustrates that international law’s appar-

-ently close relationship to. practlce is at once its salvation and its
damnation. International policy in Palestine, ‘as .administered by

the B_rlti_s_hg_ vacillated from promises to Jews in response to their

needs and pressures to assurances for.the Arabs according to the

‘exigencies of the moment.” Although that policy sou ght a particu-
lar objective {however vaguely articulated}, its failure to base that

-objective upon well-accepted legal principles and pursue it accord-
ingly led to clashing expectations and an outcome which was bound ..

to he unacceptable to one or all of the parties.
On the other hand, international practice, by recognizing and

‘dealing with “needs’ as they arise (e.g., the Jewish *‘problem”; the -
claims of Palestinian “refugees” today) relieves some of the emo--
tional pressure which otherwise goes to harden. posnmrzs and in-

crease the possibility of a violent outcome, -
But in allowing international law to function as so much a

matter of contingencies, the international community may abandon
or ignore rights which the community -itself had: previously con-
ferred. (Israel, once, in some respects, a nursling of international. -

law, seemed later 1o become its orphan and the Palestinians, whose
standing rose so dramatically in the fall of 1974, are still largely at
the mercy of such influential neighbors as Egypt and Syria.)
This is part of the irony of the Palestinian conflict. In addition
to such parallels in the history of the Jewish and Palestinian peoples

‘as ancient territorial claims, nationalism, homelessness and great

‘power manipulation, there is the fact that they have taken similar

paths toward the attainment of international standing.”® And be-

cause the exercise of sovereignty is an element of international
standing, common recognition that the determined more by prac-
tice than principle, the fate which befalls one people with respect
to that standing may weil befall the other. The survival of both
peoples thus requires a common recognition that the legal rights and
processes upon which each is standing are the same.!® s

Robert A Fisher

187, SaLEEBY, supra note 18, at 42,
- 188, Even their pubhclysl.&ted -objectives have had. striking slmxlanty See note 155
supra, .
168, Herz} said in 1895
. It is true thet the Jewish State is conceived as a peciliarty modern structure on
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. unspecified territory, But a° State is formed, not by pieces of land, hut rather by s
- pumber of men united under sovereign rule,
The people is the subjective, Jand the objective foundation of a State, and the
subiective basis iy the more important of the two.
Hexrzs, supra note 12, at 137,
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