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THE SELF-ACTUALIZING FUNCTION OF LAW-
m THE SOVIET CONTEXT

-James L. -.m_wmn*

Whoso wonld undertake to give institutions to o People must

work with full consciousness that he has set himselfto change,

us it were, the very stuf¥ of human nature; to transform each.
‘individual who, in isolation, iy o complete "but solitar Y whole,
into a part of something greater thun himself, from which, i o
sense, he derives his lfe ond his being; to substitute a )
communal -and moral exstence for the purely physical and _
: :mciepmdenr hfe mt,‘a whzch we qre-all of s endow,ed by

nature,t

'L INTRODUCTION

Traditionally, hiW and legal systems have been viewed as performing

‘three major roles or functions in society: (1) the institutional role, which -

‘includes allocation of authority or power and provides for ascertaining
‘rules of accepted interhuman behavior and the delimiting of sociolegal -
‘relfationships; (2) the conflict resolution role, which provides for the
.orderly application of the legal rules; and (3) the interpretational role,

_which includes the provision for societegal change and the redefining of -

social relationships. But our analysis need not stop here since
'sociological and behavioralistic studies of and approaches to legal
analysis may provide even greater insights into the synergistic or
interactionat aspects of law within a functioning and ongoing legal

gystem, including such phenomena as the reciprocal nature of social *

-control within a legal sysiem, the relatively positive attributes of some.
forms of social deviance, the socvial function of reason, and the means
for and the effects of progressive sociolegal - change- -As Professor -
Rabert Merton has stated; -

Sociology need not make men wise or even prudmt ‘But,
through its s__uc;,esswe__ un_{.o\rgrmg_ of latent social problems_
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"} Roussean, The Social Comtract, in. SociaL Cc:-em\cr Essavs By Locke, Hume avp. -
Rousseav 205 (G, Hopkins transl, 1862),
2. The major problem in the ares of legsl qnc:oiogy continues to be the tack of a
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-.sociological inguiry does make men increasingly accoiintable
for the outcome of their collective and mstitutlonahzed

- actions.?
For the most part the theories of sociological jurisprudence to date -
have treated law as a passive rather than an active agent in social
change. From this perspective, law is viewed merely as responding 1o
new circumstances and social pressures; it is not seen in its heuristic,
educational, and opinion-creating roles. QObvipusly, this same feeling .
pervades the other schools of jurisprudential thought to.an even greater
degree. But such a view is becoming inereasingly less tenable, especially
in recent years, as the great social effects of legal change within the
legal systems throughout the world have become too abvious to be
ignored. The guestion is no longer whether law is a significant vehicle.of
social change; rather the guestions are how it so functions, what the
special problems are that arise, and how society can plan for optimal
systemic legal change, In a sense, laws and {egal Lhange constitufe an-
imporiant social reality .4
‘Today there is @ need for a new synthesis springing from an
interdisciplinary analysis of the sociology of law and for a new typology
af the basic functions of a legal system. It may he useful, therefore, in
understanding the socinlogical obligations inherent in a legal system, to
expand the traditional view of the role and funetions of law to inclode

those functions of social change and social conformity which are made

evident by viewing law and the legal system from a new bouoiugual and
“haman interactional perspective. '
~ As a starting point for this new typolegy of legal funetions we might - _
posit an operational (and in large part Weberian) definition of -
taw-—namely, law is & set of ought wleas which 'are_held in.the minds_qf .

comipehensive. lntcgratmn of jarisprudence and social research. One commeniator lma .
‘nofed:

Unless jurisprudentist issues of (he nature and functions of law, the relations of
law and morals, the foundations of legatity and fairness, and the role of soeial
knowledge in law are addressed by madern investigators, the sociology of law
‘van have only a peripheral intellectyal importance.

Selznick, The Svelology uf Law, ind Iurmmnamu Lum 'CLOFEDLA OF THE S0CIAL BCIENCES -
50, 35.(D. Sills ed. 1968,

3. Merton, Soriel Problems ond Sveivlogical Theory, in CoNTEMPORARY SOC1AL PROBLEMS -
H97, 710 (R, Merton & B. Nisber eds, 1951% Similarly, the problems which are brought
hefore- the legst profession invalve “questions of eevnomies, polities, ami soeial policy
~which legal Iraining cannot solve unless law includes ai} soeial knowledize.” M. Couen,
REAsON AND Law 33-84 (1950).

4. “Reality, then, in this distinctively hbuman world, is not a hard immutable thing but

“is fragile and adjudicated—a thing 4o be debated, compromised, and legislated.” G.
McCaws & J. Stmaons, IneNTrrES AND INTERACTIONS 42 {1066),

https://surface.syr.edu/jilc/vol1/iss1/2
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é'speci_fic group of peaple, the effectiveness of which is inereased by the

existenee of an -enforcement staff of specialists. In terms of sceial -

-system function, legal order can be defined as that sub-system within
any total social system eharaeterized by a high degree of sub-svstem
differentiation, which has as its primary function thé maintepance of
total system integration or equilibration. However, it should he stressed
that what 1 am suggesting is not a statie equilibrium theory, but rather-
social system eguilibrium in an hisforical and evelutionary context.
Law must integrate the past with the pr esent while making provision -
{or the future,

- For the purposes of this discussion, the sociplogical functions of jaw
and the legal system can be grouped under the following nine headings:
11} coercive role, which can be divided into the proseriptive function of -
Jaw—that is, law as a statement of what not to do—and the preseriptive-
funLtiDn_———»thdt.lh, law as a statement of how to act “rationally” within

the eonstruets of aceepted communal hehavior, (2} distributive .

function—that is, law as a means for defining and delimiting sociolegal®
relationships; (3) integrative function—that is, law as a means for
conflict resolution and the settlement of interpersonal and intergroup
disputes; (4) psychological function—that is, law as a means for
creating and maintaining the psychologieal and behaviorsl mentality or
frame of reference necessary for the centinuanee of the partiicular
socivlegal system; () legitimizing function—that is, Jaw as a means for
“legalizing” both. the existing sociojegal system and planned future
systemic.change; (6) homeostatic function—that is, law as a means for
pattern maintenance and for equilibrating dysfunelipnal fluctuations
caused by gystemic change;. {T) educationel and “parentul”
JSunction-——that-is, law ag 3 means for channelling and rechasnelling

sorcietal 1nter.eats and values as well as a means for guiding social. -

‘behavior; {8) henristic function—that is, law as a force for ereating and
stimulating opinion; and (9} self-actualizing function—that iz, law as -
‘a means for the positive creation of a statement of rales for orderiv -
-sociolegal change and as a means for goal attammf,nt within the context
Df planned or programmed change.

- As shown in Figure 1 below, these nine sociolegal functions can be
divided into groups of three under the general headings of present-.
‘perspective, . pasi-retentive, and futwre-directive, ~or, similarly,
‘pragmatic, static, and dynamic,_'lt. is submitted that, when relatively
balanced, these three groupings of the social functions of law van and do
maintain the social system eqguilibrium in an  historieal and
evolutionary context, as discussed above,
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FIGURE 1

Tentutive Typology for an Inrermhunu? Tflf’()} Y. or Lm4~

A, Preaent Perspeetive
(Pragmatic Aspect)-

- 1. Coercive Role N
' a. Proscriptive Function @

b. Prescriptive Function . -
22, Distributive Function. -
-3. Integrative Function .

B. Past-Retentive - L. Futire-Directive -
- {Static Aspect) {(Dvnamic Aspect)
1. Psycholegical Funetion - : '._1_..;Educational and

. 2. Legitimizing Funetion - 7 “Parental” Funetion.
- 3. Homeostatic Function - Heuristic Function .~
' Belf-Actoalizing -

Funetion

R ;{\“J'

- Obviousty, within an ongoing sociolegal system these nine functions:
‘overlap ‘one another as well as interact within the general typology
presented here. Although these nine sociolegal functions are inherent in.
almost any legal system, it should be apparent that the form and
content of the particular governing political structure may have the
effect, directly or indirectly, purposely of ‘inadvertently, of placing
greater emphasis on some of these functions while limiting or
deemphasizing others. Furthermore, it should be remembered that the
‘sociolegal system as a whole is greater, m_ the Gestalt sense, than the
sum of its component parts,

In another article, T have dis¢ossed at length the “parental” and

https://surface.syr.edu/jilc/vol1/iss1/2
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henristic. functions of law in. the Soviet Union.® However, before
discussing the self-actualizing funetion of law in the Soviet eontext, it
may he useful to make a few brief statements concerning the “parental” -
and heuristie functions, not only for an understanding of the Soviet :
legal system, but alse for an increased awareness of the _m_ie. and-
funciions.of law within any dynasmic soeial system

The heuristic function of Eu W is thd.t aspect.of a iega,l system by which -
individual .or collective ‘opinions concerning social and legal
relationships are ereated or stimulated threugh the interaction that -
takes place between the law and social behavior. It might also be called
the “propagandistic” function—in the positive as well as negative sense -
of the word. The ideclogy and avewed political philosephy of a social
system, as well as its practiced variations, can affect to 2 large measure -
the heuristic function of law within that system.®The extent te which ¢
the hearistic function is emphasized in a soclolegal system depends
upon the effect of ideologieal, cultural, and traditional constructs upon .
the“contfent” of the law within the general sogietal framework.,

“In comparison, the notion of the educafional and “porentul” function
of law focuses on the role of aw as a gulding teacher and parent. The-
“parental” aspect of Soviet law and the Seviet legal system has been
deseribed by Professor Hareld J. Berman as follows:

Implicit in the Soviet legal system is 4 new conception of the-
- role of law in society and of the nature of the person who is the
subject. of law. The Soviet legislator, ‘adminigtrator, or judge
plays the part of a parent or guardian or taacher ‘the

5 Hildebrand, The Soviotugy of Sapied Luws The Hewristic amd “Parental” Fune fk‘f}}ib
22 Case W. Ras. L, Rev, 157-229 (19715,
: 6. For an excellent discussion of the deolopical differences of perspeclive Lhat juristic
nobitieal sefengists bring 1o bear ypon their teaching, research, and writing, see Sehubert,
- Academic Meology md the Study of Adjudivativn, 81 Ast. PoL. Scr Rev. 106 {1967}, Ses
adso Mendelson, The Nea-Behaviornd Approgeh to the Judiviol Process: A Crvbigree, 57 Am.
Por. Scn Rev. 595 (18635 Miller, On the fuie Hx':f‘jif?u.fi.?itt af Liver s the - Behavivral
-bt‘lf’?mrs 43 TExas L. Rev, 1094 (1965},
With respect to the self-actnalizing funciion, political ideckyry ecan also have a
-conservative effect on the systemic behavior of the sociolegal system: for example, the
idenlized tenets of a pluralistie demoepaey may ereate diteminaas in effectuating “legal”
foreizn policies as well as ideclogically vompatible domestic pulicies. See J, Hinoesranp, .
Sovier InreRNATIONAL Law: AN EXEMPLAR For Opnival Decision THEORY ANALYSIS chs. v & .
viii (19643 0. LinosLoos, THE INTELLIGENCE OoF DEMOCRACY {1965); Q. WRIGHT, PROBLEMS OF
STARILTTY AND PROGRESS i INTERNATIONAL RELATIONS 275 0.6 (1954}, For an analysis of the
wendency of “legalistic thought™ te assume, promuote, and enforee an ideology of consensus
and agreed-upon rules, see ], SugLag, Lecanssm §1964) See adso Carlin & Howard, Legal
Representation aud Closs Justice, 12 U.CL.A. L. Rev, 381 11965y Ericksen & Ericksen,
Healugical Aspects of the Legul Profession, $ ). LeGar. En. 280 (1857); Grossmau, Soctul
Backyrounds and Judiciol Decision-Moking, 79 Hary, L. RRy. 155] (1866); Swett, Culturel
Bias in the Amerivan Legal System, 4 Law & Soc’y Rev. 79 (1564).
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Jndividoal before the law, ‘legal man,’ is treated as a ehild or

. vouth te be guided'and trained -and made to behave. I have
-galied this the *parental’ aspect of Soviet law, though it should -
“be understood at the outset that the concept of parentalism

* does not necessarily imply benevolence.”

 Professor Berman's analysis of the “parental” nature of Soviet. iaw
provides an excellent—and - to date unsurpassed—soeiological -
deseription of that particular sociolegal function. The * ‘parental” or
educational function of law is generally conceived in the various
analyses of the Soviet legal system, as well as in related analyses of
most gther ltgal svstems, in terms of its unidirectional and institutional -
aspect—that 15, the &tate bemg ;mrt,nt or guiding teachex 10 th;.
-ut;zen

To speak of parcntal law‘ i5 ... not s0 much to deseribe the
state which proclaims and’ applies the law as to deseribe the
-assumptions which are made regarding the nature of the
citizen and his relationship to the state. To say that under
“Soviet law the siale has extended the range of its interests and
its powers is not enough. The state has sought in law 2 means

~of training people to {ulfill the responsibilities now imposed on
them—and 1t has made this function of law central to the
wholelegal system,?

Hmvwer the concept, of the “parental” and educational function of
Jaw need not be limited to the unidirectional and institutional concept of -
“parental law.”™ As shown in Figure 2 below, the “parental” or -
educational function can be viewed as either wnidirectional, as it is..
-generally eonceived in the Soviet Union and in mest other legal systems, |
or as nterectionad within the general societal system. It is submitted
that the interactional perspective more closely approximates reality in-

almost any given legal w::tem—the child'is often f;lther {or paientJ to-.-
Lhe man {pr the state}).

TH, Banmu, .]usm:n 1 HE TL5.8.R.: AN INTERPRETATION OF SoviET Law § (rev. cd.
963). See generaily . at 277-384. The “parental” aspecl of Soviet law has also been dis-
‘pussed under the heading of "paternalism.” See Campbell, The Leyal Scene: Provedur-
nlists qnd Paternafists, Suavey:. A Journat or Sovie? aND East BuropEan Brnes, Noo
57, Oet. 1965, at 56-66.

B. 1. BerMan, supra nole 7. al 284,
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FIGURE 2
The Umdu'ecf?onuﬂ ned themcrzono{ P(J? spectives
‘Parental Function ~ Parental Function
-(unidirectional) (interactional)
LAW BEHAVIOR S i ;
Parental Function
(interactional)

“When modeled ona time-scale, the interactional perspective of the
sociclegal system assumes an ever-ingreasing synthesis snd integration
as shown in Figure 8 below. This effect is representative of sociolegal -
systemic change, or what Alfred Korzybski has referred t,u as man’ s'
fime- bmdmg capac iy}

FIGURE 3

Paradigm: for Time-Scale Representation.
of the Interactional Perspective -

- Behaviory

' =~ Behavior »

Law p, = : ¢~ Behaviorp, .

9. See A. Korzvaski, Manuoop of Husanmy 91-82 (3821,

Admittedly, thetinre-scale representation in Figure 8 lacks the general systems theary -
vancept of goal-changing leedback, which Professor Kari W. Deutsch has defined as -
iscluding “feedback readiustmenls ., . of these internal arrangements which implied [the
system’sy .. . original oal, so that the net will change Hs goal, or set self new goals
which it will now have to reach if its injernal diseguilibriom is to be lessened.” Deutsch,
Sowme Notes on Keseareh o the Bole of Models o the Natural and Socin] Seiences, 7
SynThess 506, 515 (1948-1949). See wlso J. HLDERRAND, supra nute 6, at J02-1083, 12124,
Marayama, The Second Cybermetivs: Deviatioun-Amplifying Muteal Cousal Processes, 5l
AM. Scienrvst 164 {39635 Fhzure 3 could be mogified to represent 2 simple svstems
analysis, hawever, by drawing feedback loops from Law jito Law 5 Law ; and Behavior .
and from Behavior , to Behavior 4 Behavier- and Law ; 4s follows: '
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This increasing synthesis and integration, which is also. the social
funetion of reason, should not be limited in ifts goal to the technoeratic
slogan of “prediction and control,” but ought to include reasoned moral -
.£hoice whieh, in the ares of sociolegal change, further accentuates the
interactional perspective, The Soviet legal systiem, like most Western

legal systems, does. hot expressly recognize this social function of - -

‘reason, but rather stresses (in the unidirectional sense} the rele of -
“socialist law™in implementing preestablished ideological constructs,
The Soviet legal system can be characterized not only by the unigue
emphasis placed on the “parental” and heuristie functions of law, but -
also by the emphasis placed on the: selfactuclizing . function af
luiw—that is, the role of law as a means for the positive creation of a
statement of rules for orderly sociolegal change and as a means for goal -
attainment within the context of planned or programmed systemic

change. The ideplogy and political philosophy of Soviet-Marxism are - '

based on a relative concept of the perfectibility of man, and in part it is
‘through the operation of the interim or transitional legal system of
socialist law that the goal of true communism and public self-
government 15 hoped to he attained in the Soviet Union. Secialist law is
conceived 3s having an important role to play in implementing pre-
established ideological constrocts within the Soviet Union.

. The self-actualizing function of law in the Soviet contexi will be-
discussed in this article under the general headings of (1} the
perfectibility of -man, . (2) the idevlogy of 1aw (3) .the resulting
hdbltuatmn and (4}d\;;sfunetsonalm .

1L THE PERFECTIBILITY OF MaN

The perfectibility of man is an optimistic idea which is pervasive in
ihe writings of Hegel -and Marx. While this idea is common 10 other:
-social theorists, Hegel’s and Marx’s respective versions of it are among
the most elaborate and the most suggestive.  As Professor John.
Plamenatz has stated: '

It is the idea of perfectibility which receives at their hands
dimensions unkoown in the eighteenth century because Hegel
penetrates more deeply into the human mind and Marx into
the social processes affecting that mind. Though their versions
of this idea may be open to criticism on other grounds, they arg”
“hardly touched by most of the criticisms levelled at the
‘Hegelian and Marxian social philosophies. It would be a pity 1f
this idea, so largely and rightly associateqd with them, were lost
~in the general condemnation of their systems. It is an idea.
‘which deserves to be extracted from those systems and to he:
considered on its own merits.®

10. J, Pramenarz, Man anp SoqeTy: Porrmesl anp Social Tuzory, BentHas THrouer
Marx 403 (1963).

https://surface.syr.edu/jilc/vol1/iss1/2
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Stated briefly, the concept of the perfectibility of man views man in
the historical and inevitable process of coming to understand himself as
a self-conscious creature aware of himself and his fellow hnmans as
living in a relatively coherent speiety-which can be rationally explained
and thus coming to acquire in progressive stages a set of values which
“are more adequate to his nature and condition than any set of values
_prev;ousi__y developed. This ideal is not just another elucidation of the
old Stoic and Christian idea of an eternslly valid moral law, a higher .
'law of reason, a supposedly self-evident law whieh anyone capable of
understanding and defining- human nature can see applies to any
human being-in -his dealings with other such beings. In contrast
{although not necessarily mutnally exelusive), the perfectability of man.
is based on the humanistic belief that man can rationally determine not.
only the validity of his present and past value systems but can ziso
direet his future socioenitural development. Even if we hold with the.
position of Hume and many other contemporary philosophers that
moral rules differ from factual statements as well as from
mathematical and logical prepositions, and even if we agree that an.
“ought™ cannot be derived ‘logically from an “is,” we need not.
categorically reject the perfectibility concept of Hegel and Marx,!*

Regardiess of what we may personally believe to be the correet
explanation of moral rules and value judgments, we need not be.
preciuded from agreeing with Mary and Hepel that men gradually
~acguire rules and values adequate to their present nature and soeial.
-eondition, a process which'is not only accretive over many generations
hut may also medify its end-goal objectives. (Our increased:
_consciousness is altered net only by quantitative leaps in information -

.and understapding but also by the aciual processes of our reaching each
‘new level of consciousness.} To paraphrase Professor Plamenatz, rules
and values are at 'least minimally edeguote to numan nature and the
‘human. condition whenever men are so placed, psychologically and &
_socially, that their desires and ambitions are in keeping with one
another -and with the rules and values they mutually or reciprocally
‘accept, and when the funetional Ieans are not-lacking to realize thew-
values and rules,'?’
" Rousseau firmiy believed in the “natural rights™ of the individual. Hc
saw man's usual condition in soclety to be such that there arige passions
incompatible with one another and with the rules and values man is
taught to accept. Therefore, man only half accepts these rules and value
Judgments, he s by no means free of their influence, and yvet he cannot
five by them in practice because of his natural passions. For Rousseau

1 Seid. a1 403-04.
12, 7. at 404.
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the fundamental political problem was “to find a form of association -
which will defend and protect with the whole common force the person

-and goods of each associate, and in which each, while uniting himself
with all, may stiil obey himself above, and remain free as hefore.” ¥ In

order to attain this goal, each individual must by a social contract -

sacrifice ali his natural rights to the community as a whole. However,

this does not necessarily mean a resulting loss in liberty: “Each man, in -
giving himself to all, gives himself to nobody; and as there is no -
associate over whom he does not acquire the same right as he yields-
-pthers over himself, he gains an equivalent for everything he loses, and

increase of force for the preservation of what he has.’"'* Not only the

‘passions, bat also the values are sorial products; they are human
products and result from man's soecial condition. According ‘to-
Rousseau, man’s passions and values are such that he cannot live a -
satisfying life, a life-in which his passions and his values are in -
harmony and he has the means to get what he most strongly desires, .

Rousseau condemned nearly all human societies because they make it

impessible for man to live a satisfying life, or; as he put it, “a llfe.'.

according to nature.”

Rousseau imagined an ideal society which would be free of the defects - "
of aciual soeiety. He did not believe, however, that the development of

‘this ideal society was inevitable or that knowledge was the panacea for
all man's social ills. It is in this regard that Hegel and Marx differ most
substantially from Rousseau. Both Hegel and Marx imagined a long

process of social, intellectual and moral. evolution which would lead
-man steadily and ipevitably to that level of conseiousness where he
would eomprehensively understand bimself and the world, and where =
his passions would be in harmeny with his values and his ambitions -

could he realized with the means st his disposal. Man would no longesr

“be ghienated from his society, but rather he wonid be*whole” and secure
“in the social world which would be both the product and the sphere of -

his aetivities,)s
If we deny—and most critics of Marxism do deny it—that
“there is any such steady and inevitable process, we are not
“bound i logic also to deny that there is a sel of rules and
values, a moral system, which all men would aceept if they
“undersioed the nature and so¢lal condition of man, asystem in .
_.keeping with the passions and ambitions which would be
“sirongest in them if they and other ‘men had that
understanding. We may admit this possibility, even though we

13. ‘Roussest, Tag Spoian Conraact, bR, 1, ch. vitG. Cole transi, 19131,
M. M

15, Seed. PrameNaTZ, supranote H, al 404.05,

. fid ar 405,
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are at palns to insist, against the Stoies ami gpgainst Rousseau,

that there is no eterndilv valid moral law in the sense of a set
of moral rules which can be derived logically from a.true
description of human nature or of the divine purpose for man.

‘We ean also hold, quite consistently, both that there is a moral
eode which men, having reached the condition, social and
intellectual , enablmg them to coneelve of if, can see is the most
fully adequate to thejr nature and COnditan and that all other
moral codes, though each is received while social conditions are
propitious to it, are madequate in the sense that men, in those
conditions, - acquire passions and ambitions dlffxcult or
1mp{_}&.&=1bie 10 satisfy and not in keeping with the moral eode
they  accept, In other words, we can, without logical
‘inconaistency, accept both the moral relativism of Marx and
his belief that there is a morality more adequate than the
others because it is what men are moved to accept when they
have come to understand themselves and the world, when they
Jhave taken their own measure and have cheerfully assented to
it: a morality they are unlikely to abandon because the
.under&tandmg which brings it in‘its teain also educates their-

- passions and ambitions to conform with it."

There may. have been (indeed there may still be) primitive

communities where men’s passions and values were so much in -
harmony ‘that what Marxists call. elienation did not exist. In such .
communities, if they have ever existed, the moral and sceioeultural
values were again “adeguate” to human nature and man's soeial -
condition. Hegel and Marx both assumed that most men would be

ratipnal and_moral if placed in the right social environment, and that -

the cavses of alienation were mostly :social and would eventually
-{llbappear

Recngmzmg the obvious alienation whsch exists in all eiviliged -
countries today, at least four simplistic theories of social change and.
cuttural development might be posited. First, optimistically and despite. -

‘intermitient regressive periods, man is. manifestly destined to progress

‘to ever higher levels of understanding and soeial adeguacy wherein his

moral and cultural values will attain greater equilibrium with his
nature “and social condition. Second, man has already attained his
‘highest level of sociocultural progress, and therefore he should attempt

16 maintain (er reclaim) in the {future those respective levels of
perfection which have been achieved in the past. Third, man is passing -

ceaselessly through a cycle of change and disequilibrium. Fourth,
regardless of whether man has setually attained any true heights of
sociocultural perfection, he is destined by his inherent nature to reach
inereasingly lower levels of seciocuitural decay,

In the following two paragraphs Professor Plamenatz bas succinctly

¥7. Id.
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summarized Rousseau's, Hegel's and Mary’s respective. approaches to.
social change and eultural development: ' '

Rousseau and Hegel both sopgest that men, when their
-passions and values are not in keeping with one another, are
profeundly unhappy; they are, as the common phrase has it,

‘antrue to themselves,” or, as Rousseau put it, ‘outside
themselves,” or as Hegel says, alienated. They are in a painful
condition pessible only to rational ereatures, and only reasen
can find a remedy for it. As Hegel sees it, men, when they
refiect on this condition, strongly desire to change it; they
strive, at first confusediy but more deliberately and hopefully
a8 their understanding grows, to set themselves and society in -
-order. They make their way slowly to a condition where their
_ passions and values are~in harmony with one ancther, where
“their ambitions are within their powers, where self-respect is
“possible, where life, though strenucus, seems worth all the
ceffort it ealls for, where men need look for nothing outside
themselves and the societies they have crested to console them
for being alive. Rousseau describes the evil but suggests no
.practicable remedy for it; Hegel has more to say than
Rousseau about its social and historical causes and makes bold
~to prediet an imevitable remedy. Rousseau’s pessimism i3
cexcessive, bheing as much an effect of temperament as
“supported by cogent argument, and Hegel's optimism is not
‘hetter grounded. But it is, or may be, more usefsl; it is
encouraging and perhaps also, to some extent, a guide to
-action. Though we do not believe that what Hegel prediets
must come true, we may, insofar as we find it good, sharing his
idea of freedom, strive to make it come true.

Marx, like Hegel, is an optimist, but in at least one respeet,
he s more plausible than Hegel, He foretells great social and
political changes before what he thinks desirable can come to
be, before there can be a morality adequate to man’s nature
and his soeial condition. Man 15 still elienated; he is siil] so
situated, socially and culturally, that he is impelled to strive
for what does not satisfy him, that he lives, not as he would.
live if he knew how, but as the market requires. He may not
accept whoeleheartedly the values of bourgeols society but, —
uniess he is vonsciously a revolutionary, he does npt reject .
them either; and if he is revolutionary, he eannot tive by the =
values he accepts, for society will not let him, Man in bourgeois -
spciety, as Marx depicts him, is stili short of the knowledge and
self-knowledge {true consciousness] needed to put an end 1o
alienation; he has still to make great changes in society and to
be himsell greatly changed before his condition is such that
what he strives for is within his reach and seems {6 him fully -
‘worth while, before he sees himself and his situation as they
reatly are and wanis what he can get and what will satisfy
him. Though Marx says too little about the society of equals to.
make it clear just how he conceives of the freedom which is {g0
he thinks) the condition of men’s living truly satisfying lives,
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“he does not find his ideal, as Hegel does, fully realized in the
‘nation-state of his own century. He is, in this, both truer to the
ideal which he shares with Hegel and more realistic. For their
.ideal is also, at bottom, the ideal of Rousseau and Kant; that no
man should be the mere ingtrument of other men, and that all
men shounld be able to live in accordance with principles they
inwardly .accept. They differ from Rousseau in being
altogether free from parochialism and obhscurantism, and from
Kant in the interest they take in the cultural and soeial
-conditions of freedom. Marx is truer ... to this ideal than
Hegel, not in giving a clearer account.of it, not in speaking
more profoundly about freedom and eguality and how they
stand to one another, but in refusing to admit that it eould be
achieved in the kind of social and political order which
satisfied Hegel. There existed in Hegel's time and in Marx’s, as
‘there still exists today, a widespread desive for greater |
Treedom and greater equality, a wide-spread striving after an

- ideal which was deeply attractive though not clearly defined;:
cand there was also a strong belief that freedem could not be

 much enlarged unless there were greater eguality. Though

- Hegel spoke more eloguently and even perceptively of freedom

“than ever Marx did, it is not too much to claim that Marx held

. the more firmly of the two to the commop ideal.’*

It would be absurd to argue that the Hegelian and Marxian concept of

the perfectibility of man is beyvond eriticism, But regardless of whether.

we reject. their-accounts of soeial evolution, or accept it, or be strongly
atiracted to it, we must also conelude, as rational beings, that the ideal,

though perhaps never to be realized completely, is indeed worth striving -

for..
| 1. THE IoEoLoGy :oF Law

‘For the purpose of this discussion, an ideology can be defined
essentially as an action-related system of ideas. An effective ideclogy
‘must contain a program and a strategy for its realization, and a major
purpose of an ideclogy is to unite organizations which are built around
.it‘l!l . -

18, T, at 406-07.

19. See Friedrich & Brzezinski Tefafituries Meology, In Pourncan THEORY AND 1DEOL-

oGy 123 (L Shidar ed. 1966), For a discussion of the motivational role of Soviet Ideul-
ogy, see Fleron & Kelly, Personolity, Behovior ond Communist Ileology. 21 Sovmey
Sruoms 297 {1970). See also Bell, Ten Thearies in Search of Reality: The Prodiction of
Soviet Behowor, 10 Worlb Powrrics 327 (1968); Chambre, Sowiet Meolagy, 18 Soveer
Stupies 14 {1867); Daniels, The Meoluyical Vector, 18 Sovier Srupies 71 (1966); Joravsky.
Spwiet Jdeology, 18 Sovier Stupigs 2 (1868); Mever, The Functions of Meology in the

Soviet Politicnl System: A Speewlotive Essoy Designed 1o Provoke Discussion, 17

Sovier Srupies 273 {1966 Redaway, Aspects of Ideolpgical Belied in the Sawiet

Iion: Comments on Professor Meger's Essay, 17 Sovier Syumes 473 (1966); Wesson, -

Soviet Ideology: The Necessity of Marzism, 21 Sovier Smunies 64 {1869); Wesson, The
Sorviet State, Idealogy ond Putterns of Awtncraey, 20 Sovier Srupies 179 (1964),
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“The Soviet jurists and social theorists cu_:_‘_rently-'stress Lwo aspects

concerning ihe relationship between the Marxist concept of law and

ideology. The first is that ideology- exercises an influence on law. Since”

law is created by men, it stands to reason, state the Soviet-Marxists,

that law is necessarily “an expression of definite ideological motives, or-
. I

in other words, the rules of law are laid down by the state authorities in
accordance with the ideclogy of the classes wielding the power.” #® The
second aspect is that law also exercises an important influence on social
and individual consciousness: ' )

Just as socioeconomic, political and other factors must pass
‘through the consciousness of the law-maker, and take the form
of ideolpgical motives to find expression in law, so fegal rules
do not ‘influence social relations automatically, but by
‘exercising an influence on the conseiousness. and behavieur of
:men. In this context, law plays an important ideological, or as
it is sometimes called, edueational role in society. By making .~
-definite ideas, principles and rules of hehaviour mandatory for
--all, encouraging their ohservance and helding out the prospect
of punishment in the event of non-observance, the law
~ promaotes the elaboration of definite views, principles, motives
-of behaviour, ete.?Y '

The treatment of the problems of social structure and social change
‘hy Soviet jurists and social theorists remains immaculately doetrinal,

despite some current efforts by Soviet sociologists to bring into the
~doctrinal framework a certain awareness of actual social realities. For:

those Marxists who operate or an intellectual Jevel of gross

oversimplification, law is a class phenomenon and it is indissoiubly
‘bound up with the state; taw and coercive legal institutions will wither
away in the futvre elassless and stateless communist society, The state

-of true communism will be accompanied by 3 great material abundance
and seciety-will be ruled by the principle *from each according to his
abilities, to each according to his needs,” thus making superfiuous the

substantial premise of law on the need to exercise control over the

measure of consumption.® *In virtue of itz soeial wealth and very high

level of conscipusness of its citizens there will be no need either for the -

authorities to impose any special bans or sanctions. Human relations

will ne Jonger require such legal regulation s _pr.o't.e.t:.Liun_t)f;une person.

20. ‘THE Sovier STATE AND LAw 196-97 (V, Chkhikvadze ed,. 19691 Professor V. M.

Chihikvadee s head of the U S 8 R, Academy of Selences’ Institite of Btate and Law. -
24, Jil. 5t 197. B
22, Assuming first the "great material abundanee” and sceond an effective distribution

system so a5 to make operationally pussibie the tenit “from cach acconding to his abilities,

tu paeh accarding 1o his needs,” there still remains the inescapable problem of how to
determine what constitutes an Individual need. Clearly. what somesne may “wan!” may
not be what he “needs ™ Furthermore, should some parsons be entitied o greater nesds? A
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against another thmugh ‘the courts and measures of state com-

L1

pulsion.

The Soviet social theorlsts are quick to point out, however, that the -

withering away of law does not mean that there will be po rules of

appropriate behavior in communist soctety at all. “No society is possible -
without definite rules of community life, and a highly organized society
is inconeeivable without distinet and generally accepted social rules,” 2
The Soviet-Marxists furtherargue that it is incerrect to assume that the-

theory of the withering away of the state and law implies either a
-pegative attitude or a Marxist hostility for law, “The Marxist

proposition about the withering away of law under communism,” state
the Soviet jurists and scocial theorists, “is merely 2 statement about its

future, and should not be taken as an assessment of its past or present
role,”

Of course, the Soviet-Marxists continue to maintain that the state
and law wili wither away in time—that is, will be dissolved in public
gelf-government and in the rules of communist community living..
However, they also now state that this process “will iake a rather long
historical period, during which study of the urgent problems of the
state and law constitutes one of the chief requirements of seientific.
management of the very process of withering away of the political-legal .
superstructure,” * Nevertheless, they maintain that “there I8 every

reason 1o assume that the theory of socialist law, the theory of the
socialist state, will develop in the future inta the theory of public setf-

government, into the science of the rules of human behavior, into. a

wery frank statement recogaizing this problem was made by 8 G, Stramilin at ghe

vonfesence of the Econoraies Institute in June 1dl

Before speaking about distribution seeording to needs, the needs being
referred to must be clearly delined, The mieds of the members of the communist
sueiety are the needs of educated, cuftured people whe do not abuse their
D tunities of shizining consumers' goods. A science uf consumptivn is abready
Deny crested now _Aﬂ Inatltuu‘ uf' Nutrition, which studies rativnal nor ns of
notrshiment, exists in the (L8R, People's reguirements under communism
aviil be v\nunwl\ diverse and’ m.h\ wual, bub on an average there must be a
yravitation toward fixed porms which would completely satisfy the needs of
csocially developed people. Reports. nnd Thsewssions: Oy the Means for the
.(:mdnm’ Trisestbinn jmm Sweindixnm to Coavmunism, Voprosy ekonemiki, No. 10,
ig&(}) at 09, tmnsiuted tie 3 CURRENT TUGEST OF FHE bmwr P}l&bb, Nu. 2, Feb, 24,

51, at 1.

See also Shermun, The Ervonomics of Pure Comtmunism, 2} Sovier ,Srumb 24 {147

Wikes, A Cummendt But Not o Bejoinder, 21 Sovigr S1uomes 37 (19704

8. Ing Sovier Seare A Law, supr nute 20, al 198HY,

“24. Ndoar 1ug. :

25 AL at Hs, : ] : )
28, Meology, Scicnew, Ldfiv The Seivwce of Law v the Oonditios of Comomasint

Comstruetion, Kommunist, No. 16, 1963, at 26, trowshited fic 15 CORRENT THGEST 0F THE

SovieT Press, No, 44, Jan, 1, 1864, at 19, 23
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most important part of the complex of sciences of guiding the.

development of the communist sociveconomie formation.” 7
Is there any likelihood of breaches of social rules under eommunism?

The Soviet jurists and social theorists eurrently answer this question as.

follows;

Of one thing we may be sure: not on the old seale. However,
-even such a highly organized society as communism cannot be
immune from possible departures from the generally accepted .
rules of community life, which may result from pathological
emotions; there may be breaches of official duty or accidental -
Liashes between men, ete. But the point is not whether these
are possible or not, but whether, because of the highly
conseious and active attitude of ihe people around, they will be
immediately cut short without the participation of any special
state bodies. Lenin spoke of the need to suppress varipus =
-excesses under communism as well, and emphasised that this
would net require any special machinery of suppression,
“hecause the people wounld do it themselves ‘as simply and
readily as any erowd of eivilized people, even in modern
society, interferes to put a stop to a scuffle or to-prevent a -
woman from being assaulted,’ These swift social reactions will
:spring from a sense of coliectivism, and the assurance that any
-person engaged in suppressing an excess will immediately find-

-.public support. A deeply ingrained sense of collectivism, as

- man’s second nature, is a conditien for the withering away of

thelaw.#

From the perspective that it is the social being of men—that is, their
practical aetivity and its social conditions that are the basis on which
their consciousness develops—the Soviet social theorists view law as
having an bmportant wdeologicel task to perform, This ideclogical role of

law tends generally to increase, especially in epochs of great social.

change. *Legal acts give explicit expression to principles and ideas

behind the new social system, thereby becoming mandatory forall.” =

‘Thus law becomes an imporfant self-actualizing means for social

transformation. and systemic change, demonstrating new models of -

social relations:

‘Law determines the behavior of men and regulates their-
most “important relations, thereby exercising a substantial
influence on the course of social development as a whole. Once
it has arisen, it acquires a relative independence in respeet of
the sociceconomic system, and may either go along with sacial
{including economic) development or run againstit .. .. - -

At any rate, law is.never passive in respect of the

27, Kl
28, Tre SoviET STATE AND LAW, suprit note 20, at T3 (footnole amitied),
2o, Noali1gn
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-socioeconomic system and always operates as an important
- factor in. consolidating the social relations which have taken
shape, in some cases actively promoting the establishment of
s-new relations, whenever the necessary material conditions are =~
“-there, Law also exercises a palpable influence on the economy,
‘and the more complex the economic mechanism of a society
organised as a siate, the stronger is the influence it exerts 1n
many concrete diregnona 80 '

. ‘While the role of gocialist law in effecting social transformation and
systemic change is admittedly great, the Soviets freguently wmplam
that Western commentators often. dlbtort the Mal xist thesh concerain g
theideological roleof law:

Because the rules of law are specific in that their execution -
-may be ensured through state coercion, some authors draw-the
conclusion that Marxism regards the educational role of law as
‘hoiling down to the influence exercised on men’s consciousness
and - mentality- by methods of goercion and repression.
“Naturally, this portrayal of the educational role of law turas -

- out to be incompatible-with the rights and freedoms of citizens,
so that criminal law . becomes- the main - instrument. of -
edueation,® :

- According to the Soviet soeial theorists, as the Soviet Union evolves

-into a true communist seciety a “new Soviei man” will concurrently be
fashioned. Of course, this objective must be congidered in light of the
‘tremendous social ehanges which are now taking place throughout the.
world, both in communist and non-communist countries. The general-
coliapse of traditional social frameworks and ways of iife in face of the

techno-cultural revolution may be bringing about the emergence of a

new mass breed of man all over the face of the earth. But the unigue. '
feature of the “new Soviet man” is that his sociocultural development is.

to be planned and guided ®

Although the presence of a conscious and centrally planned strategy .
for sacial change has historic parallels in Russia’s own history under
Peter the Great, as well as.in Meiji Japan, and in Ataturk’s Turkev, in

'the Soviet case

we have the distinetive eombination of planned soeial change
instituted from above, centrally directed and executed by a
body whose ﬂccupatlonal role is that of effecting change _
backed by the power and al! the economic and political force -
Whlch totalitarian regime can muster, gmded by a central )

80, Id, az_-lsm-m;

AL Jd. ab 19798,

32. “The 1061 U.S.8.R. Communst Party Program set forth in detud} the biuepring for
the ereation of the “sew SBoviet man.” See The New Program of the Comimunist Party
af the Soviet Union, in EgsENTIAL WORKS oF Manxiss 371-486 { A. Mendell ed. 1861).
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- theory or ideclogy, carried out at a relatively unprecedented
rate, and mtendmg into every dimension of soecial l1fe.

In 1960 an authoritative Soviet worh entitled The Foundations of
Communist Education, compiled jointly by the Academy of Social
Seiences attached to the Party Central Commitiee and the REF SR,

Academy of Pedagogical Sciences, stated in a chapter entitled & -

“Construction of Communism and the Education of the New Man™:

- One of "the mosl important aspects of the radical
‘regrganization of society during the transition frem capitalism

1o socialism, and subsequently its further development from
--socialism to communism, is the education of the new man. This
Cls-an inseparable, organic part of the struggle for socialism and -
~eommunism, without which the victory of the new order is
-aitogether impossible. Socialism and communism cannot be -
-ronsofidated without a ‘fundamental change in the
LOHSC]OBbHEbS of people, their views, mores and habits

‘The goal of creating the “new -SU\’let man” is based on the Marxian
concept of the perfeetibility of man, as discussed above. The Savier - -

social theorists see a vital connection between the material and
technijeal base and the emergence of the “new man.” Since people’s vices

are conditioned by the nature of the social order, it has been argued by -
many utopian social theorists that a new society must be ereated before

maximum human petential can be realized. However, before you ean
‘create a npew society you must create a new people, buentifu, socialism
found a way out of this apparent dilemma by claiming that both human
beings and their social eonditions can be changed simultuneously. Man
transforms his social environment, which at the same time transforms
‘him. Thus, the creation of the new Soviet man, “the splendid man of the:
eommunist future,” is an . absolute necessity for the Soviet seecial
theorists, Without the Y“new Soviet man™ there can be no “material and
‘technical base,” withent the “material and technical base” there gan be
no “new man,” and without one or the - other there can be no. true
Lommumst state,

What, then, is the new Soviet man ta be like? Contlnued Party
-pronouncements and statements:by leading Soviet secial theorists.
indicate that the “new. mar” will have the following six main

distinguishing features: {1} a wholly scientifit_i_ approach to the world; (2]
a new attitude towards labor; (3) a new communist ‘maorality; {4)

proletarian internationalism combined with soeialist patrictism; (5} no

mental survivals of bourgeois capitalism {which includes a new attitude -

A3, A INKELES, Socal CHANGE v SovigT Rusara 4 (1468),

34, Oshpyy HOMMUNISTICUESKOGO  vosPITANIYA [ThHE Founparions oF - CoMmminisy
‘Enuzanan) 5 (Moscow el 1960, transl ded i Pismenny, The “New Man, ‘—_l STUDES ON THE
Sovier Unson, Ne. 1, 1964, st 49,
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fowards property); and (6} immunity to the influence of bourgeois
Western ideclogy. All of these characteristies can be related to the
cardinal communist virtue of a boundless-zest for work, with additional

-emphasis on the time-honored viriues of honesty and diligence. Thus, °

acquisition of a wholly scientific approach 1o the world does not signify
oply an acenmulation of knowledge, but Ypecurs ... above al} In the

process of socially praductive and politieal aetivity,” % Communist

-morality means not only “ntter devotion to the cause of communism™
but “is expressed in concrete deeds: in hopest labor for the good of the
people, in the preservation and multiplication of sceial wealth” 38
‘Soeialist patriotism means notonly to serve one’s motheriand but also
“10 be a frontline fighter everywhere and in everything—in the factory,
in the fields, in the ranks of our glorious armed forces . . . in science and
‘{echnology.” 3 Even proletarian internationalism is rooted in labor, in
the production of eeonomic and cultural-wealth and values to serve as
models for the socialist nations.

To qguote the 1960 Soviet treatise on The Foundutions of Com munist
Education again: *The most important thing in a commugnist education
‘is the development of & communist attitude towards labor. Among the
~multifarious qualities of 3 man in a communist soelety, first place must

be assigned to the abzhtv to work for society .. . and.concern for raising
Jabor produetivity.” * Under commaunism, ]abor is to be Lranbfcrm‘_d
into a voluntarily accepted obligation to society.

in comparison, the 1970 antiparasite and “refusal 1o work” law

promulgated in the Russian Republic reflects a mere coereive approach
1o the Soviet masses’ voluntary obligation to work according to its
capabilities,® Under this law a person accused of living a “parasitic way
-of life” shall be griven 3 warning by the police stating that he should find
suitable work. If the individual does not find such work within 15 days,
the local government 1s compelied to assign him 2 job in the general
region where he lives. If he then "malicicusly refuses” to work, he s

liable to ¢riminal charges and could face up to a wedra depmatmn of

freedom or corrective taskb for thesame pericd

85, Kommunist, Ne. 5, 1864, at 53, franslated I Pismenny, suprg note 34, al 30,

BB, Kdoat B9, tramslefed al 5L See wlso Glezerman, Soeinfy, the Colleetive and the
Individugd, Pravda, Oct, 31, 1966, at 3, translfed e 15 CUBRENT TNGEST OF THE SOVIET

Press, No, 44, Nov. 23, 1986, at 1b; Chihikvadze, The Individual und the State: Mu-
tupl Responsibility, Sovetskoe posudarsive i prave, No, 1, 1971, at 19' tru,rw!ﬂted in 23
LuareNt DIGEST oF THE Sovier Press, No. 8, Mar. 80, 1871, at L.

37, N, Kerugucuey, ) KOMMUNISTICHESKOM YOSPIFAND [Ow Communist UrsriNging] 174
iMoscow ed. 1962), translated v Pismenny, sugre note 34, 8151, ' S

“38, (OsSNOVY KOMMUNISTICHESKOGO VOSPITANIVA, supra note 34, at 24, translated at 51,

39, ¥oradisenssion of the antiparasite and refusal to work laws, see Hildebrand, siepra
note b, at 206-13.
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Recent conerete sociclogical stodies of work attitudes and individual

goals provide an interesting commentary. on the present status of the

Soviet people’s attitudes toward work, “SBome of the .most striking

findings are those concerning the attitudes of Soviet youth, Even
though Soviet-educated, molded by the Komsomol {Young Communist
League), and soeinlized within the Soviet totalitarian sysiem, these

young people still think and behave differently from what the leaders of

the system would optimally like. Rural youth characteristically leave
their villages and emigrate to the large cities at the same time the Party

needs workers in the rural areas to fill labor shortages. Very few:

Soviet youths want to work at the new construction sites in. the
rural areas where they are most needed. From the data presented
in Table i below, which has been compiled from local surveys
made between 1963 to 1967,% it appears that the highest percentage of
those who are prepared to go to worl is to be found in the Estonian
Republie, an area whick was not part of the Soviet Union until World
War II. The lowest percentage is in nearby Leningrad city and province,
an area which has been subject to long-time and strenuous Soviet
educational efforts. To paraphrase Professor Zev Katz: in the land of
“workers and peasants,” very few of the vouth want 1o be workers, and

much less peasants; the great majority want to go o college and to he -

members of the “intelligentsia,” ¥

Of eourse, some of these phenomena, such as the high aspiration to :
eollege, are a result of Soviet education and seciocultural development.-

The Soviet young people are more educated, more demanding, more

achievemeni-oriented in aceordance with the Soviet-inculcated value

system. But' this. analysis may .ci.rc.umve_nt “the  more obvious
explanation.
‘Although the term "ahenaimn is-nat usually applied to the Soviet

-worker, what is found by some sociological surveys in the Soviet Union -
often amounts to very much the same thing. Almost all survey research -
about Soviet youth shows a high incidence of labor turnever, of
dissatisfaction with work, transgression of labor diseipline, deviant

4. See Z. Katz, Sovier Boviclogy—A Hal-Way House, Oct, 1970, at 35 {Russian -

Researeh Center, Haevard Univ.), citing V. Vodzingkaia, Vybor professii kak sotsial
‘pos’ naia probjema, 1968, at 7-8 (dissertation at Leningrad Univ.}; Ya, Thach. in ZHiznen-
NYE FLANY MOLODEZH! 89-93 (Sverdiovsk ed. 1966}, Shubkin. Youth Eniers Life, Voprosy
filosophii, No. 5, 1965, at 62; M. Titma, in MoLouezs : 7RUD T2 {V. Yadev & V. Dobrynina
eds, 1970 Aj Lov. Ubru..nuan fe rabachylh i ik trod, Voprosy filosophii, No. 11, 1966, at 28,

4L 7. Kake, supra nole 40, at 34, Protessor Kalz's interesting and sogiestive work has
been published in stightly different form in ProvLEms or Communism, May-June 1971

For 'z discussion of the various social “classes” in the Soviet Union, see Labedz, Soei-
ologry und Social Chonge, Supvey: A JOURNAL 0F SovieT ane Bast Europgan Stuptes, Nu.
8, July 1966, at I8,

https://surface.syr.edu/jilc/vol1/iss1/2
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‘behavior, and so on. Polls about political socialization show- that the -
‘Soviet youth are a serious problem, Despite the relatively high impact -
of ideclogical motivation, for many young Soviet workers laber has not
~hecome the personal need it was suppose to be.*® This is also indicated -

by surveys about aspirations and motivations of the voung people in the
Soviet Union. Whereas in early polls the vsual aspirations of young
people were set in terms of “helping in building communism,” s
the fatherland,” “gaining approval of the collective,” ete.,** the results
-of recent studies look guite different. For example, Table 2 helow sets
forth the results of a survey made in Leningrad in 1966441t ‘wonld

appear that volunteering for work at a new.constroction site was the

teast attraetive to the respondents, whereas “visiting other countries,”
¥achieving material well-being” and “buying-a car™ were among the

main primary and secondary aspirations. However, as Professor Katz -
has pointed out, ¥it is impossible to know how much of the manifest
change in aspirations is real and how much of it is due to the changes in. -
phrasing the questions and to the atmﬂsphere of 1eg111m124t10n of such

apswers in the US.SR.” &

42, A ZogavomysLoy, Y. Yapoy, Cmpvsx t cCo rABOTA [Man anp His
Wors) 292-96 (Moscow ‘ed. 1869), English transiation published by the International
Arts and Sciences Press (IASP), White Plains, New York. See also Yadov, Map and

His Work: Satisfied and Dissotisfied, Izvestia, Mar. 3, 1970, translated in 22 CURRENT -
Drcesr or vHE Sovier Press, Mar. 31,.1970; Zdravomysiov & Yadov, Sowviet Worker's:
Attitude Towerd Work: An Empirice! Study, in Sovier Socovogy: Historican Amzcs--

pENTS AND CURBENT A PPRAISALS 347 (A. Simirenko ed, 19661
43. But of 1. Glagolev, Methodology of Progooestication of Peace and Disarmament

_Probiems, paper presented at the Vil World Congress of Sociology, Varna, 1870, See also

Kalz, The VI World Cimgress of Serivlogy ot Varwa: An Encounter Betiveen Ty
Soeciedpgical Cultures, Tae Avestcany SocroLocist, May 1971, 4t 177,

44, -Sve 7. Katz, supre note 40, at 38, citing B, lionsmova & V. Lasovsxy, Moroorzy o
SEBE, D SVEIKH AVERSTNIKAKH { Leningrad ed. 1969).

45, 2. Kaiz, supra nole 40, al 34,
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“In an effort to overcome bourgeois tendencies and to inculeate a new.
soetal discipline in the masses, the Soviet social theorists have
continued tn emphasize the ideological role of certain judicial and guasi--

Jjudieial institutions. *Particular attention should be paid to the legal &

edueation of [Soviet] young people and to inculeating in them a -

consciousness of their high responsibility to society and to the state and -

of a deep respect. for ali standa;_ds and rules -of the boamim :

community,” 48

_ 46. The Citizen und the Lo, izvestia, .Sept. 2280, b\, fremsfoted 22 CurrenT -
[hGEST OF THE SoviET Press, No, 38, Ol 20, 1974, at 14, '
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‘However, the self-actualizing function of law in the Soviet context is
not to effect the desired social transformation merely by overt coercion:

Lindoubtedly, the prospect of juridical sanctions being applied

does exercise an educational infiuence on the less conscious

members of soeiety for whom the observance of generally

accepted rules of behaviour is yvet to become habitual. But that
does not ‘at all explain the ideclogical role of law. When, for-

instance, Soviet doctrine speaks of the educational role of the
-socialist law, it implies a broad range of questions constituting
the content of the law in force: the principles and rules of
‘behaviour it teaches men; the fact that, being fixed in law,
progressive ideas and views acquire especial force, because
they operate as the mandatery demands of society: that legal
regulation must not merely bind, but mainly convince men
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~.that the prescribed behaviour is right, so that the laws
-~themselves must be observed tonsciously- and vnluntarllv and-
ot under paln of punsshment s

1V. "Tue Resurmnc Harpuamion #

The Marxist-Soviet -sueial theorists eontemplate a process whereby
man will become habituated to the observance of his communal soeial *
dutles. They often speak of the “new Sevist man” becoming
“accustomed”™ or “acquiring habiis™ appropriate to the develpping
communist state of public self-government. The socialist law and legal
system are viewed as having key roles fo pl ay in- developmg the-

approprlate social consciousness:

‘The role of law in the life of society is considerable and takes
on & special form 1n social consciousness which is the
-conselousness of law, that is a systemn of views and concepts on
- law, its social purpese and key institutions. Marxist theory
: devotep great attention to the p_reblem of consrivusness of law
“hut it does not in any sense reduce it to the role of the
--conseiousness of law in the application of law. H is the wider.
- problem of studyving their comprehension of law and the -
attitude taken o it by the broadest masses of the population, #

C'There is little indieation that the Soviet social theorists view the .

resulting habituation as an openly imteractive process wherein the

gommon man can directly affect (and thereby change or abolish) the
institotionalized forces which are establishing the appropriate behavior-

patterns. Rather, the Soviet spcial theorists seem to view the habitua-
tion process as unidireetional, whereby relatively “distant” foreces, such

as the professional Party leaders, induce ohservance of the new social

norms through a process of accommaodation utilizing certain legal and

social organizations. There is no immediate indication that the

subservience of the legal system to Party control will be eliminated.

A few Soviet jurists and social theorists have at times discussed the

-educational use of the legal and legislative processes in terms which
seem to imply direct interaction of the educators and the educated.’®

“47. THE Bovigr STars aND Law, s note 20, at 198 (emphasis added ).
4R,  Purtions of this section are based on D Funk, Law as Schoolmaster: Rule of Law

Implieations and Soviet Theory, June 1968, at 30-21, 7783 (Unpublished M.A, thesis in -~

Qhio State University Library),

49, Tue Bovier STaTe anD Law, supra note 20, al 198, "The Marxist- Lemmst seience of -
law ... must actively isfloence the eonsciousness of the. working people and sl

propagandize and strengiken . the democratie principles of life in Soviet soclety”

Zhogin, Questions of Soviet Law: Abreogt of the Times, Tavestia, Jan. 23, 1964, at 3, - -

fransloted in. 16 CusRENT ThGEST oF ToE Sovier Paess, No. 3, Feb. 12, 1964, at 24,25,

50. ‘See, e.g., Golunsky, The Creative Bevolutionary Bole of Socialist Low in the Period
af the Comprehersive Bulding of Commwnism, Sovetskoe gosudarstvo § prave, No, 18,
1961, trunslufted 7n 1 Sovier Law ann GoveaNmenT, No. 1, Bummer 1962, at 13. 22,
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Here again, however, the creative participation of the masses is
-gonceived in terms of collective participation and not individua! -
disturbance to the existing sociolegal system. This concept is ¢onsonant -
with the idea .of soceialist demﬁcracy which calls for “the broadest-
‘participation of the masses in the administration uf society- and theg

state ™5

The resulting habituation theme appears fairly consistently in

Marxist-Soviet writings from Lenin to contemporary times, Lenin, fﬁt
exampie stated in State and Revolution that: :

“very soon.the necessity of observing the simple, fundamental
rules of everyday social life in common will have become a
habit. The door will then be wide open for the transition from
- the first phase of communist society to ifs higher phase and
along with it to the complete withering away of the state.”

In this game work, Lenin further indicated that when the stage of true

communism is nltimately reached -
‘there will vanish. all need for force, for the subjection of one
--man o another, since people will grow aceustonmed to the
‘obgervanee of the elementary rules of social }life that have been
“known for centuries angd repeated for thousands of years in ali
. school boocks: they will become acenstomed to observing them
without force, without compulsion, without subordination, .
“without the bpec,mi uppmafm for compulsion which is ealled 3
the state,®

Apnd again, Lenin stated that the state will be able to :wizher'awa_v;g -'
"when people have become accustomed fo pbserve the fundamental

rules of social life, and their labour is so productive that they [wili]
voluntarily work aceording to their ability.”

8L Savitsky, Demovrecy, Legolity and the Individund, .iZ\'csLia, Feb. 20, 1468, at 2, ¢

transtated 121 Cusrent Digest optie Sovier Press, No. 8, Mar, 12, 1969, at 20,

The tendeney of the modern phase of Soviet Jaw i {6 continue the policy of
subordination of individual interests to the commands snd he Inlerests of
soviety, and to-eradicate from the psvehe of the Sovied eitizen the element of
asserfiveness in regard to the rights of the individual. Soeial reforms on which
cimmunist society is predicated stress eoordination, diseipline, and conformity.
The message of the social grder in the Soviel suciely addressed 1o the individual
s that through collective action the welfare of the individual is to be achieved, .
The state and. public authority appear in the publie 2ve g5 the bencfactors of alt,

GR'&’ZBOWbK!, Bovier LEGAL InsTsTLTIONS:. Doctmnes anp bDClAL I‘uNc‘rmhh_
169-76 (19625, -

Be. V. LuNin, STATE ang Rwownm\r 54 {Int't Pubhishers ed. l%b}
B3, KL st 75-74.

54, T, af 7O Sl) buml.nh. vne vear-later, Lenin weole thal 2in commaunisl society

demuovracy will gradually change and begome s habif, and finslly reither nwy. " V. Lenin,

The Proleturian Repolution wnd Benegade Koutsky, 3 SeLroren Works %7 {Moscow ed.

1468). See nlso Engels, Svgialiver: Utopian and Sciewtific, in Basic WrITiNGS oN PoLiTics
AND PHiLGROPHY 65, 1056-06 (L. Feuer ed. 1053
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that in the true communist state man must attend to his social doties -
through “habit,” that is, having  become “accustomad” to. the -

appropriate communal behavior patierns.
During the Stalin era, A.Y. Vyshinski added that in the highest
phase of communism, “{a)il wili learn to get along without speeial rules

defining the conduet of people under the threat of punishment and with
the aid of constraint.”55 He also stated that people will be *so¢ .

accustomed to observe the fundamental rules of community life that
they will fulfili them without censtraint of any sort.”5 It was also

about this time that 8. A. Gelunskii and M. 8, Strogovich wrote that in

communist society

" [tThe rules of life in common will be observed without the
" restraint exerted by a state mechanism, solely by virtue of the
- econgclous discipline of the communist social order, respect for
_-each gther and for their common interests, and established .
* habits which have become part of a mode of living. ¥

Numerous Soviet social theorists have continued to make the point
that observance of the norms of communist society will become

‘habitual. For example, G. Shaknazarov, writing on communist seciety,

‘has emphasized that the rules of social behavior must become a habit, .

that there must be a “habitual sense of collectivisim™ 4nd that one of the
‘most imporiant tasks of communist education Is to instil proper
‘behavior patterns in the masses until they become second nature.” The

Comrades’ Courts and the Peoples’ Volunteer ‘Militia are viewed as.

contributing significantly to this task A.1. Denisov has added that:

- From the time when all [the people} are administering social:

affairs on their pwn, the observation of the fundamental rules
of human society will graduoally eome to be-a universal hahit,
vbviating the need for that apparatus of org,amze{,l and :
systematic compulsion called the state.”® -

Similarty, Ye, Klvenov has stated that:

“The 'ad_\_rance of Boviet soeiety foward communism requires.
- steady intensification of educational work among the people
and the ereation of conditions that will make the obhservance of -

55. A Vsammnsk), Tag Law oF 168 Sovier SraTe 52 (1945).
86, Id.

“57. Golonskii & Strogovich, The Theury of bmrc wed Lua, In Sovier LEﬁAL PesLgsopny |

45k, 389.4H. Rabb.trans]. 1951},

Cb8. Bhabkoasaroy, Freom the Stote m‘ Lt mendst Self-Cuorerumeind, I’ui;tu.hwkuv
sameobirazivanie, No, &, 1960, translated iy 1 bO\"iETRI:.VlLW Na., e1 15460, at 59, BO-61 .

69, Sew Hildebrand, suprs note 5, al 198-206, :

80 Denisov, On the Relatiowhip of State and Society G the Period. of Trawsition frou
Copitalism tu Communts i, Suvetskor gosudarstve 1 prave, No. 4, 1866, 5629, brarslaiod
i 13 Curnent DIGEST 0F THE Sovier Press, No. 22, June 28, 1960, at 17, 14,
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-rules and regulations become a human habit, and work avital =
human necessity

In a more extended statement, N. Mirenov seems to foresee the

replacement _of state - compulsion by habituation after a pmc,ess of

reeducation:

In socialist society eompulsion therefore remains an important -
means of eradicating crime. Later on, of course every citizen
will ohserve the laws voluntarily, out of deep inner convietion
. ‘and awareness of moral duty, by force of habit. But until they.
~do, the state must uphold law and - order by dpplvmg
.'Lompulamn It now becomes a matier not of rejecting
compulsion but of gradually narrowing the sphere of its
Capplication,  spearheading  punitive  measures- against
imperialisi agents, confirmed criminals, dangerous recidivists
and others who do not tend themselves to reeducatlon sz

One of the pronouncements of the 1961 New Program of th.e-_-

Communist Party was that in communistic soeiety proper social norms

will hecome a habit for everyone® In a more recent statement, P. 8.

Romashkin has claimed that “the conseious and voluntary observanee
of the rules of socialist community—already second nature to most

Soviet people—must become a habit with all members of society,
making compulsion by the state superflucus,” since one of the necessary

requisites of the emergence of the conditions necessary for true
eommunism.is observing “the rules of the communist way of life as.a
matter of habit.” & '

Through a proeess of education, the diseiplined, goal-oriented, =

striving, energetic, oplimistic, productive *“new Soviet man” will be

‘habituated so that he will conform to proper social norms and values -

without state compulsion. This educational process is to be effectuated
through the use of certain iudicial and guasi-judicial institutions (the

regular courts, the Comrades’ Courts, and the Peoples” Volunteer-__
‘Militia}, thus ultimately enabling man (it is hoped) to live in an

prganized communist soeiety without aliendtmn -and - without the
coercive institutions of state and law.

Most Soviet social theorists have: not coneerned Lhembeh es with an.
analysis of the specific type of educational ‘process in which they

. B), Klyenov, Brblic Barficipetion i Seitling Lubor Disputes, Sovelskoe posudarstyn
privve, No. b, 960, bransloted in 2 Sovier Review, No. 11, 1961, at 34

62, Mirvigy, P(*mmamu and S pradsion in Lmnbfmnm Anbisavial Acts, Kmnnmm»i
No ) V6T, fransdated i 2 Sovier Review, Na. 9, 1961, a1 54, 61..

63, The New Progroam, nj e {um Hrunist P mf;,t af this Suedet Lo, supra note 32, i_x_L_'

1)'0 418},
64, Homushkin, The Sowivf State wand - Loaw ot the Confemporory ~ Stage, o
FunpamenTaLs or Sovier Law, 7. 14 (P, Romasbkin ed. & Y. Gdebnikoey transl. no date).

Published by SURFACE, 1972

27



Syracuse Journal of International Law and Commerce, Vol. 1, No. 1 [1972], Art. 2

28 SYRacUSE. JOURNAL OF INTERNATIONAL Law . [Vol. LL.

propose to utilize certain socivlegal institutions. However, this may.

-sometimes be inferred from their descriptions of the educational

process itself. In addition, underlying the whole communist program is.. '
the general idea that the Communist Party, as the vanguard of the

revolution, must be the decision-making body which will decide how

man is to be remade in preparation for the evolying communist state, In .
peneral, therefore, the “new Soviet man” is merely subjected to the -

educational process, and it i3 not intended that he should directly

influence society’s ultimate goals by his own individual pdrtmlpatwn :

-and interaction within the institutionalized sociolegal system.

Recent Soviet literature indicates that the educational process

utilizing certain. judicial and quasi-judicial instifutions can be

categorized as quthorttarion. IL is common for Soviet jurists and social -

.theorists. in discussing the educatienal use of legal institutions in
changing man to refer to a process of “instilling” or “inculeating” new

social attitudes, new abor discipline, and s0 on. They also refer from

time to time to the process of “molding,” “shaping,” and “refashioning”

the new Soviet man. Comrades’ Courts are viewed. as playing an. .
-educational and indoctrinational role Similarly, the regular vourt’s.
role as educator and “propagandist of Soviet laws” is said 1o be fulfilied’
if the trial is well organized and the sentence is correct.’® Moreover, the.
‘pourts are to continge their activity “aimed at influencing people who deo.

-not submit to the rules of socialist society and who resist educa-
tion.” 87 These terms and the actual use of certain judicial and guasi-
judicial institutions are indicative of an authoritarian bias in the re-
sulting educational process,

For the purposes of this discussion, authoriterian education can be -

-defined as that process whereby individuals are guided in developing

appropriate attitudinal and behavioral patterns by external influences =

which do not permit direct individual interactive participation in

‘determining the communal tenets and mores {0 be inculeated. Profesmr;

Sydney Hook has described authoritarian education as follows

; :.We shall . .. ¢all those tendencies in education -a-u_t_-_h_uritarl_an_,
-which, by blucking- the roads of inguiry, prevent freedom of *
intellectual cholee; which, by discouraging eritical

_participation in the processes of learning, ohstruet individual
-growth; which, by imposing dogmas of docirine or pregram,
blind students to. relevant alternatives . and encourage
conformity _r.a!;_h_L!. than d_zversxt_y_ which, in :short, fail to

- §5. See Hiblebrand, supranote a5, at 20004,
66, See fd gi213-21, :
87.- Rudenko, Intensitying the Straggle Aguinat Bs pecm{f;; Dangerouns (,‘m.-xm lzvestiu,

May 7, 1861, at 5, transluted in 13 CURRENT DIGESY OF tHE Sovier Press, No. 18, May 31,
1961, at 21,
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recognize that the supreme and ultimate anthority, the final
validating source of all other authorities in human experience

~is  the self-critical authority of" -critical.- mcthod—-—or
- intelligence

Professor. Horace M. Kallen has described the authoritarian elemeni
as foihmb '

in the hlstor}' of teaching, such words as ‘indoctrination,’ -
“ingtruetion,” ‘inculeation’ give away the persistent relatmn
of teacher 1o pupil, of adult to child, i is a relation of superior
to Inferior power, of hardness to plastivity, of authority to -
dependence. The primary activities upon which the later
meanings of the words are variations, are activities of building
in, stamping in, talking in. ... {C}ommon]_v the doctrines. of.
- the inculeators are presented as self-evident ineluctable truths.
‘But it must be nbvicus. that if they were such, indoctrination -
would be unnecessary. If indectrination is necessary, the
doctrines can be neither self-evident, nor ineluciable ® '

Authoritarian education can be contrasted with the pervasive ideal of
Jiberal democratic education which is “to achieve a community of
persons who, on the basis of reliable knowledge.about themselves and.

the world in which they live, can develop freely in a free society.” 70
The ‘main attributes of authoritarian education stand out clearly

from these discussions. The relation of teacher to pupil, of parent to -

child, involves external dictation and imposition, formation by 2

superior from without hy means of indoctrination, to mold the pupil to
gonform to the.appropriate model which is in the mind of the guiding
teacher. The key factor in this authoritarian educational relationship is -
that the teacher, as superior, necessarily recognizes no right in the-
individual being taught to resist the molding process. The process is

that -of -unidirectional habituation, and mot mere training or

conditioning. As Professor John Dewey remarked with respect to
authoritarian education: “[t]he philosophy is eloguent about the duty of

the teacher in instructing pupils; it is almost silent regarding the
pm ilege of learning,” 7 or, we may add, of not tearning.

If man is to be remade by a process of indocirination, we may call this.
-edurational use of legal inst_-i_tm;iu._nb ‘authoritarian.” The. relam}nshlp :

68, Hook. The Dunger of Suthovitiurion Attitndes (v Educefion, i 18s0gs (N Ebucanion:
Ax dxrooroty oF Conrroviersy 117 (B Johason wl 1964),
69. . Kacren, Tas Epucarion o Faeg Men: Ax Essay Towarp a PaiLosoruy o Epuca-

TION FOR AMERICIANS 149 (1949} CF. C. LEwis, THE Asorrmon oF Man: On, REFiEcTIoNs on
Enveanion wirn Seeciar, Resegency 10 tie TEACHING 0F EnGLISH IN THE Llppest Forms oF -

Senoons d8-41 (17, _

0. Mook, swepro pote H8, ut 117,

TLoJd. Dewey, DEmocracy anp Evbucarion: AN INTRODUCTION TO THE PHILOSOPHY OF
Epucamon 71 e3d od. 1966),
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hetween-educatar and the individual being educated here is strictty that.
of superior to inferior, of parent to child. The individual is subjecied to -

the edoeational process and changed or educated whether he consents or
net.™ 1L s not oecessarily his “true nature” that is developed by the
educational process, nor is he necessarily permitted to affect or Lhdngt‘-
that process in any s:;,naiu,am way.

Many persons comgider .3 certain manner of operation 14 be 2
necessary reguirement for an institution to be called “legal” Since
Ticey’s classic expesition,™ operation in accordance with the rule of lasw
has often been considered one of these neeessary reguirenients, Actions
which are not taken under reasonably specifie rules are considered

“administrative and therefore not legal. Discretionary administration
proceeds in an ad hoc fashion without reference to general rules, and it
-usuatly appears achitrary in comparison with the rule of law. However, . -

many actions of ordinary courls are nol governed by rules to any
significant degree. For exampie, in the United States there are only

“very broad rules governing such matters as the eguitable division of

property of a husband and wife about to be divorced, the selection of a

specific eriminal penaity (less than the maximum) to “fit the erime,” or
the at{ributes of a “reasonable man™ throughout the law of negligence
and contract. Similar difficulties exist in defining “contributing to the
monopoly and attempts to monopelize,” and
in the determination of what charitable scheme s “a8 near as possible”

LE Ry

delinguency of a minor,

to the one that became impossible to carry ouat.
Nevertheless, to advocate the use of legal institutions according to thy

rale of law doctrine s to advecate adherence to cerfain minimal -

standards of formalized legal procedure and standards of substantive
tegal content.™ The roje of law, therefore, provides a standard by which
the operation of legal institufions may be judged.

in contrast, if a social reformer is advocating the use of fegal
Anstitutions for an authoritarian edueational purpese (in an effort to -
change or inculeate certain behavior patterns), he cannot expect the -
legal instilutions to operate strictly In accordance with the rale of law -

doetrine in order to carry out this educational program. Instead, the
legal institutions must necessurily emphasize administrative action and

correspondingly decrease the rule of law. {Of course, he may nof value .
the rule of law as highly as the desired change in human nature or his

proposed social reform, and if this is the gase, then he may not be overly

qa. Uf pourse, even i covrced it may st be his will —contus tamen eofuit,

3. See A, IMCEY, INTRODUCTION TO FHE STUDY OF THE LAW OF THE CONSTITUTION, Lh Eot!
{10h ed. 1959}

74, Concerning the vude af fine docteine, see Symposiem un The Kde of Lage, 58 Mick, L,
Rev. 487-613 (1961 ). CF H. Mannuemd, CRIMINAL JUSTICE aND S0czat, RECONSTRUCTION, eh. x
(18460 Pound, Phe Bule of faw and the Modern Welture Stafe, 7 Vann, L. Rev. 11853
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concerned with the dysfunctional Lffe{,ta of h:s proptmaih on the rulenf

jaw.)
Briefly stated, there appears to he & tendency to advocate

administrative operation which is contrary to the rule of taw when the

authoritarian edveational use -Df'}cgai institutions is -admcaied m the
Soviet Union.

-There are, of course, Soviet jurists and social theorists {at ieac;t sinee

the death- of Stalin) who have sought to expand legally protected

individual rights, These jurists can be referrad 1o as proceduralists,™in

thal they generally emphasize "soclalist legality” in the sense of “the
prevention, where possible, of wholly arbitrary- action”* Such
proceduralists ecan be eontrasted with what mighi be referred to as
paternalists or porentafists who emphasize the use of judicial and
guasi-judicial instilutions as a process of authoriarian education and
vltimately the substitution of communal sanctions for judicial process.

The debate between these two. schools. of legal thuughl has been :

summarized as follows:

“In [the] post-1957 pericd 1wo overlapping processes were at -
work; on the one hand, the institutional leeway in terms of
'mdea, statistics, LL“\UJ{}U}\E: and procedural clar iication, was
heing made up;, on the other 4 new trend towards the
-substitution of communal sanctions for judicial process was
being launched, with the evident approval of the party
autborities. The landmarks of the first were the Al-Union
enactments of December 1858, which ineluded new Al-Union
Basie Principles of Criminal Law and of Criminal Procedural
Law; and after that the derivative Republican Codes of
Criminal Law (br ought out seriatim in the period May 1858-
19615 and of Criminal Procedural Law. The landmarks of the
second were the institubion in 1958 of the unpaid, voluntary
guardians of public law and order oy druzhemnikid, as they later
pame 1o be known; the Bireathing of new life into the comrades’
courts (which had existed on and off ever since 19193, and the
regularisation in mid-1961 of their status, scope, and &
functions; and the widespread reintroduction of collective
Jprobation (peredocha wa porwki) which had also fallen into
disuse, as well as of other forms of public participation in the
--dibthdi'ge of justice { ‘communal defenders’ and ‘communal
prosecutors,”” commissions for the protestion of socialist
legality, streetcommiltees and couneils of elders, ete. ).

These two trends, which might be ca-lied..1‘&5pectively, the -
proceduralist “and the paternalist, were not, of course,
negessariy mutually exclusive nor, for the matter, mutuallv
inimical. The effective resyscitation of communal probation
dates from the December 1958 enactments, in addition to

Fh. See Campball, snpranete 7, a1 bH=58.
T6. 5. LAPENNA, STATE AND Law: SOVIET AND YUGusLAY TREORY B (1964
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~which it has also been the subject of numerous decrees of the -
‘U.8.8.R. Supreme Couri. Nevertheless, they definitely tend to.

- .parsue divergent lines: to take but one specific point, the

" ecomrades’ courts can deal with actionable offences. w1thcm£
being bound by standard judicial precedure.”

The proceduralist, in the Soviet {Inion, argues in terms of procedural -
rights and sanctions, and the rule of law doctrine; the paternalist, on -
the other hand, thinks in terms of public censure and communal -
ostracism, and the “democratizing of justice.” The precise demarcation -
of where socialist law ends and where communal action takes over

continues to arouse considerable controversy in the Soviet Union.
The stateless ‘aspect of communism, coupled with the cantmumg

eeonomic administration of sopiety, reguires that the “new Soviet man'

be educated so as to shserve the. rules of communist 1ife without overt

state coercion. As a functional means for attaining this goal, certain.
judicial and guasi-judical institutions. are to be utilized in the Soviet .
Union to educate deviating individuals, as well as the genera! populace, -

50 that the new normative patterns of behavior will become hahitual, It

remains to be determined whether this appreach, which is advecated hy -
the Soviet *parentalists,” carries any dysfunctional implications for the

rule of law in the Soviet wsLem during the remaining life of the coercive
legal mstitutmns

V. DYSFUNCTIONALITY

We may safely assume, from the perspective of the Soviet -
“progedurnlists™ that the role of law doctrine implies 2 Jarge number of.
-complex normative rules in order io relate impertantly io the -

complexities of Soviet |ife prior to the realization of true communism. It
woutd be pointless te assume that such rules could be reduced to 3 few

.ahsurdly simple ones. Bat if the rules are numereus and complex, so as
to relate importantly to the complexities of socialist life, it is safe to
assume that -satisfactory mastery of them may be beyond the

gompetence of a . part-time effort by ordinary citizens of average :

intelligence. The adjudication process cannot operate under a rule of
law unless there iz some: minimum mastery of the rules and their

‘various ‘possible applications in the numereus situations which mest -
-assuredly will arise. As these rules become meore numerous and more
complex, a jiadieial profession at some point becomes necessary for their

Just application. All members of the general public ebviously cannot be
-expected to speciglize in this area,
The Comrades’ Courts are one legal institution that the Soviet secial

1. Campbotl, supro noli 7, al 57-08 emphasis added).
8. Portiins of this seetion are hused on 1. Funk, supre nete 48, at B4-84,
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theerists rely on to carry'.out_ the educational task of developing the -
“new Seviet man.” These courts have been specifically designed to"
provide 'a forum for the adiudication of minor disputes, where the

adjudicators are members of the general public {preferably fellow-
workers and neighbors) of the person appearing before the court. While

this does not pecessarily prevent these social “courts” from being. . -

considered legal institutions even though they are not staffed by
professional judges, this does mean that there may be a dysfunctional

effect on the rule of law when members of the general public are used as .
adjudicators instead of professional judges. Indeed, it can hardly be

expected that members of the general public can have the same
familiarity with the rules of law as a profession of specially selected,

trained and experienced judges. The Comrades’ Courts must necessarily -
decide cases on a somewhat ad hoc ‘basis, which is the very essence of
diseretionary administration, and therefore is categorically opposed to
the rule of law. Thus, the Comrades’ Courts may be viewed:as,

increasing the role of administration as opposed to the rule of faw.
This shift from legal to administrative processes is at least minimally

consonani with the basic tenet of Marxist ideclogy that the state and its

legal institutions will be replaced by informal sociceconomic

administration. However, our coneern here is to indicate that the shift
from a system of formalized legal institutions to a system of -

diseretionary administration which stresses a form of authoritarian
‘education may manifest dysfunctional implications for the rule of law.:
‘This tendeney appears also when Soviet jurists and social theorists
advocate an increased utilization of the more traditional legal
-institutions in order to further the education of the “new Soviet man” in

preparation for eommunism. Perhaps it is theoretically possible for a -

judge to play the role of a detached, independent adjudicator, bound by
‘the laws on the one hand, and impartially rendering a decision within
the scope permitted by those laws while, on the other hand, lecturing,

‘teaching and attempting generaily to influence the person before him -

(as well as the general public) in an authoritarian and parestal manner.

However, it seems muech more likely that these two roles may be .

mutually exclusive under most circumstances, When the judge assames
the role of authoritarian parenf, he may greaily detract from that
impartial independence that is necessary for the rule of law. And,

insofar as the judge succeeds as an anthoritarian educator of the
defendants before him, he may detract from the Jjudicial administration -

aceording to the rule of law,

The selection of a particular sentence to fit a specific defendant is not -

ordinarily part of the rule of law doctrine. However, in most Western
legal systems maximum and minimum limits for sentences are
ordinarily prescribed, and within these limits the judge may be free to
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seleet the sentence most appropriate to the particular crime and the

specific defendant. Although the selection of a partieular sentence fora -
specific defendant is not part of the role of law doetrine, the idea that -

this selection must be based on the criminal acts of the defendant is,

indeed, an integral part of the rule of law. When the judge selects the
appropriate sentence, not merely with the view to the immediate effect
on and appropriateness for the defendant hefore him but alse with

guncern as to the effect on others present in the courtroom, as well as

the general publie, another element of discretionary administration is
introduced. Perhaps in theory the sentence that is appropriate for the
specific defendant may alse have the desired educational effect on the -

awdience, but it seems muoch more likely that, insefar as the judge

considers primary the -educational effect on the spectators, he may
depart from the rule of law and fail to deeide the case on those factors

over which the particular defendant had control. To this extent, the

operation of the legal system according to the rule of law is lkely to be-
diminished and the role of discretionary administration

correspondingly inereased.

This result s even more obvieus with respect to exemplary or
demonstration irigls hy which the Soviet courls attempt o use a
particular trial as an “objeet lesson” for-others. Here again, in theory it
may he possibde for a "iral” to have the same outcome, whether it s

intended as an.example for others or not. Bul it seems much more iikely
that, in serving its avowed positive propagandistic function, this will

nat be o, Admittedly, the doctrine of stare decisss in Western legal.

theory can be interpreted as viewing the trial procedure as having at

least three general functions: (1) the disposition of the particular case
nnder preexisting rules, (2) the extension of these rules to accomodate

the special cage, and (3) the instruction of others in a similar position on
the theory that security and certainly require that accepted and
established legal principles, under -which rights may accrue, be

recognized and followed. Clearly these funciions are consistent with the-

rule of law. In vontrast, the specific use of a particular trial to educate
othersin an authoritarian way implies not just the extension of rules,
but rather an overriding emphasis on the educational use of the trial
and the resulting decision, If the judge intends the outeome to be used in
this way, then this intention will most certainly affect the outeome of
the case itself. Stated another way, the outcome of a particalar trial
may nof be based strictly on actions over which the defendant had

control, since the judge is 1ikely to be influenced by the educational
effect which be intends his deeision to have on others. This again

inereases  the element of - diseretionary administration and
correspondingly diminishes the rule of law.
In summary, it can be argued that the use of Soviet legal institutions
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for the anthoritarian educational purpose of changing and perfecting
man ip preparation for communism generally tends to increase the role

of discretionary administration and to diminish the rule of law. Sueh '
qguasi-judicial arrangements as: the  Uomrades” Courts and other-
specialized tribunals may invite the danger of informal action without

procedural safeguards. It mav. therefore, “be misleading to consider

such development as »v advance toward “popular participation.” No -

agiiempt kas been made herein to measure the extent of this effect,
or 1o document by gquantitative sociclogical studies the  actual
dysfunctionality caused to the Soviet soviclegal system, There i3 Hitle
evidence that the Spviets have atfempted objeetively and by means of
“eonerete sociological research™ to determine comprehensively the
efficacy of utilizing certain judicial and guasi-judicial institutions for

authoritarian eduecational use. Clearly, if the seeial recenstruetion of.

the “new Soviet man” is to be optimally guided for the attainment of the
communist state of publie self-government, then it would seem

mmperative for the Soviets to develop and explicate their own sociology -

of law based upon the mtthml()lum and. uiee}ﬂ;,;mi eonstruets of the
Boyi et social ::LIERLLS

V1, ConeLusion

During the transitional period, prior 10 the complete “withering .

away” of the state and its coercive legal institutions, the role of socialist
law and its atlendant sociolegal institutions is conceived in the Soviet
Union as educating and directing the masses in behavior patterns
appropriate for the future stage of true communism. The “new Soviet

man” must be educated and trained to voluntarily observe the norms.

reguired for the continuing socialist adminiatration of the economic

means of production and for the fortheoming stage of public self~

wovernament. As Professor Berman has stated, “the main purpose of
pificial 1aw is to shape, and develop that unofficial law-consciousness,
40 that people will actually think and feel what the state, through
official law, pra,scnbes T

The trend in the Soviet U nion to rely on-the judieial b\«\[f.m net

merely for t‘esoiuiwn of specific legal disputer, but alsg to serve a more

peneral” function as an agent of sccialization for the entire

cifizenry —educating the public to the major vaiues of society and of the

legal system—may be paralleled by a similar trend today in the United

States, particularly in certain quasi-judicial and administrative
settings. Indeed, it is guite possible that this trend is a general feature
uf legal development in modern industrial societies. “And clearly the

79. H. BerMAN, supre note 7, at 282,
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potential Tunction of law as a socialization mechanism has important-
implications for the attempt consciously to use legal form and

substance in the promotion of more general social change” ¥

The Soviets contemplate a social “habituation™ process. wherehv the"
*new Soviet man” will become accustomed to maintaining and carrying .

out socialist laws, caring for soecialist property, maintaining an

honorable attitude towards the Soviet state, scecial duty and labor -

discipline, and respecting the rules of soecialist life together.™ There is
no. express. avowal by the Soviet social theorists that this habituation
process 18 necessarily a?efem;tweurt is not. intended that the general

populace who are acguiring the “habits” of approved socialist behavior.:
should also actively participate in the determination and delineation of -

_exactly what social norms shouid be politically approved. Indeed this

{atter 'pr_ocess is generally viewed wunidirentionolly within the Soviet

sysiem, in that the social directives of the Communist Party, as
-manifested through the operation of eertain judicial and quasi-judieial
institutions, is usually determinative of proper socialist behavior. It has

been  submitted that -this indoctrinational use of certain - legal = -
institutions can be categorized under the general heading of . -

._u.-uth.ori.mr-i_an 'educati{m and that this appmach'ta the creation of the

: rule af law doctrine in the Sovxet Unmn

From this perspective the guasi-judicial institutions such as the -

‘Comrades’ Coarts and the Peoples’ Volunteer Militia might be viewed as

‘merely subsidiary and advisory organs since they operate fully under
_ the direction of the preofessional Party and state officials. However,

“overlooking eertain obvious privileges, it must be remembered that the
" professional members of the Party are also members of the citizenry of
‘the Soviet State (althoogh a rather elite minerity of that general

-citizenry). Nevertheless, the old guard must inevitably wither-and die or

‘e replaced. Furthermore, -as discussed above, the unidirectional
‘interpretation overlooks. the inherent imteraction found in any

sociofegal system where conflicts of interest. and dispute situations
invariably arise. Indeed, -the Soviet soeial theorists are guick to.
acknowledge that “living” and creative communism is the cause of the.

masses themselves, the result of the ereativity of collective millions.

1In the area of “creative social development” it is necessary, state the
Soviet social theorists, to disclose the existing soeietal possibilities and
then. strive for the realization of those options that most. closely

80, E. SHUR, LAW AND S0CIETY: A S0CIOLOGICAL ViEw Z0-21 (1968).
81. See Fundamental Prineiples of Legistation on the Judicial Structure of Lhe

11.5.8.R., and Union and Autonomous Hepubiics, art. 3, ¥ 1 1868y, fronsloted i H.

BerMan, supre nofe 7, at 305,
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. approximate the requirements 'fu_r-. “the 'steady -and progressive
development of the Soviet society. The peneral direction -of this .

‘creativity -is determined by the leadership of the Communist Party,
- which.in ttirn must rely on -modern scientific social theory. The Soviet

social theorists believe that the Marxist-Leninist theory, in refiecting -
the general laws of social development, makes it possible te use those

laws “in practice to foresee the basic directions of histerical

_development, and to determine the most appropriate ways and means -
of building communism. However, in practice this societal construction -
is always a many faceted and contradictory process that must be under .

the Party's consiant chservation se that one may know precisely where
and when there appear various difficulties and new econtradictions,
whether distortions and weak links are arising, and where, on the other
hand, progressive “growth points” arize. The Soyiet social sciences have

the collective obligaiion of showing the causes of these phenomena, of

studying the favorable as well as the negative factors, and of helping to
disclose the realization of the activity of the masses which includes
those creative potentialities that are inherent in the socialist system

‘Legal institutions—such as the courts, certain sociolegal .
organizations, laws, and implied sanctions—may serve many functiops

within a comples social system, This article has suggested a soeiologica.

typology which tentatively divides these functions into nine categories, -
which can be used to analyvze modern legal systems and to clarify -

gertain interactional aspects of such dynamic ongoing systems.

Although the self-actualizing function of law has been discusseg in this -

brief outline as characteristic of the role of law in the Soviet system, it

is submitted that this same function exists with varying degrees of’.

emphasis in al other modern legal systems.
“Obviousty, this article has only brushed the surface of a vast area uf

sociofogieal jurisprudence where much research and comparative:

.analysis is needed. Tharman Arnold once described the judigiai trial in
Weatern society as a “series of object lessons and examples. ... It'is the

way in which sociefy is trained in right ways of thought and a{:tmn not.

by compulsion, but by parables. which it. interprets and follows.
voluntarily.” 22 The extent t¢ which this statement s valid needs te be

empirically fested. Future sociclegal research in this general area
should include 2 comprehensive comparative analysis of the

effectiveness of the educational and heuristic use of legal institutiens in
other social systems, and an analysis of the extent to which emphasis
‘placed on the various funetions of jaw within a legal system represent a
particular concept of man and of the perfectibility of human nature. To
paraphrase Rousseau: Whoso would undertake to give tegal institutions

82, T Arxord, The Symsois oF GovernMenT 128 (1435).
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