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list of restricted exports, the U.S. Department of Commerce and the
Bush Administration are working to limit the number of items re-
stricted from export to Eastern Europe under U.S. export regula-
tions.'92 By lifting export controls, potential investors will be assured
that they will be able to import necessary production materials into
the host country.!03

B. International Aids to Investment

United States governmental and private funding efforts work to
provide sources of insurance and financial incentives to direct invest-
ment in the C.S.F.R. Various multilateral efforts of interest to the
potential investor are also being employed to encourage economic
growth in Eastern Europe. Of paramount importance to the potential
investor is the fact that C.0.C.0.M. is diligently working to substan-
tially reduce restrictions on exportable items to the Eastern Europe
countries. 104

For the C.S.F.R., and parties interested in its economic stability,
the proposed relaxed restrictions are significant in two respects. First,
the general liberalization of constraints on the export of manufactur-
ing materials and machine tools to Eastern Europe will enable the
C.S.F.R. to easily avail itself of basic items necessary to the efficient
operation of a multitude of industrial enterprises.'°> Second, the spe-

102. Reform Efforts, supra note 92, at 1308. See also Edward L. Rubinoff, Restraints on
Trading with Eastern Europe: COCOM and U.S. Export Controls, Address Before the A.B.A.
Section of International Trade Committee (June 21, 1990) [hereinafter Rubinoff]. The Bureau
of Export Administration maintains a list of restricted goods (the Commodity Control List)
similar to C.0.C.O.M.’s International List.

103. See U.S. Chamber Urges Administration to Liberalize Exports to East Bloc, 7 Int’l
Trade Rep. (BNA) No. 6, at 180 (Feb. 7, 1990). See also Sen Kerry Planning to Introduce Bill
on Revising Export Administration Act, 7 Int’l Trade Rep. (BNA) No. 21, at 723 (May 23,
1990).

104. See Rubinoff, supra note 102. C.0.C.O.M. maintains three lists, the purpose of
which is to “restrict the access of countries which pose threats to the national security of the
C.0.C.O.M. allies to goods and technology which could significantly contribute to their mili-
tary capabilities.” Id. See also Export Controls: Commerce Official Foresees More Liberal
Trade Rules for Parts of Eastern Europe, 8 Int’l Trade Rep. (BNA) No. 12, at 1700 (Nov. 20,
1991).

In light of the democratic changes sweeping these targeted countries, C.0.C.O.M. is in
the midst of reducing the restricted items on the respective lists to only those that may still
wield a viable threat (e.g. export of military weapons or parts) to the national security of the
concerned countries.

105. See European Community to Lift Import Quotas Now Imposed on Bulgaria and
Czechoslovakia, 7 Int’l Trade Rep. (BNA) No. 29, at 1119 (July 18, 1990). Export-oriented
joint ventures would benefit from further relaxation of export controls currently imposed by
the European Community (EC) on exports coming from Eastern European countries. On July
11, 1990, the Commission of the EC proposed that all quantitative restrictions covering the
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cific procedures C.0.C.O.M. proposes for the C.S.F.R., as well as
Hungary and Poland, will provide it with substantially increased ac-
cess to contemporary telecommunications equipment.'® Such in-
creased access opens up the possibility of lucrative U.S. joint venture
activity in the C.S.F.R.107

Other incentives are provided by the International Monetary
Fund (IMF) and the World Bank and its affiliates. The IMF and
World Bank are working to meet the capital needs of Eastern Euro-
pean countries by providing loans and financial aid and offering vari-
ous political and other non-business risk insurance packages to
interested investors.'®¢ For example, the Multilateral Investment
Guarantee Agency (M.I.G.A.) is an affiliate of the World Bank that
provides insurance against political upheaval and other non-economic
risks incurred by companies investing in the newly democratized
countries of Eastern Europe.'®® Accordingly, M.I.G.A. offers con-
tracts to foreign investors that guarantee against losses generated by
non-business risks.!’® M.I.G.A. does, however, require that both the
investor’s country and the targeted country be members of the
agency, which is open to all World Bank members.!!!

Another source of investment aid open to the potential investor
is the International Finance Corporation (I.F.C.).!12 The L.F.C. is de-
scribed as the ‘“largest source of direct project financing for private
investment in the developing world”.!13 It reports that the automo-

export of industrial and agricultural products from the C.S.F.R. and Bulgaria be removed.
The proposal requires approval by the EC’s Council to become effective. Should the proposal
be adopted, exports such as men’s shoes and hunting ammunition to the Benelux countries,
semiconductors, toys and pottery to France, and chemical products to Spain would be freed
from long-standing limitations on the number of these products allowed into the respective EC
states.

106. See COCOM High Level Meeting: Fact Sheet at 4.

107. See Bell Atlantic, US West Win Contract for Cellular Phones in Czechoslovakia, 7
Int’l Trade Rep. (BNA) No. 47, at 1810 (Nov. 28, 1990). On November 16, 1990, Bell Tele-
phone and U.S. West signed a joint venture contract with the C.S.F.R. Post and Telecommuni-
cations Administration to “build and operate cellular mobile telephone and packet data
networks.” Id.

108. See World Bank Investment Promotion Agency Set to Guarantee 10 Projects This
Year, 7 Int’l Trade Rep. (BNA) No. 36, at 1376 (Sept. 12, 1990).

109. See id.

110. See id.

111. See id.

112. See World Bank’s IFC Will Aid Poland’s Program for Privitazation and Help Estab-
lish Bank, 7 Int’l Trade Rep. (BNA) No. 36, at 1379 (Sept. 12, 1990).

113. Id. The L.F.C., a World Bank affiliate, is not only involved in financing western joint
ventures in Eastern Europe. It is also aiding these countries in their privatization efforts. For
example, the L.F.C. is currently active in Polish privatization efforts, helping the government
to create a wholly private bank (the first of its kind in Poland), and an agency that will “help
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tive industry is one potentially lucrative area for investment in a “de-
veloping country.”!14 In the traditional developing countries such as
the Latin American or sub-Saharan nations, whose economies are
crumbling under the immense pressure of the growing debt crisis, for-
eign investment has dramatically decreased. These nations were ini-
tially areas of high levels of foreign investment. However, these
developing countries generated independence agendas in the 1970s,
and moved away from agreements and concessions which they
deemed exploitative. This movement resulted in a shift away from
dependence on investment capital to financing.!!s

Although the C.S.F.R. and its Eastern European neighbors are
not “developing countries” per se,!!¢ these former communist coun-
tries may be accorded special dispensation as quasi-developing coun-
tries. Considering their need for capital assistance to successfully
move from a state-controlled to a free-market economy, Eastern Eu-

small businesses raise money and undertake financial planning.” Id. The L.F.C.’s executive
vice-president asserts that the C.S.F.R. will soon join the agency. See id.

114. See Automotive Industry, Int’l Trade Daily (BNA) 26 (Oct. 11, 1990). The LF.C.
points to the automotive industry as a profitable focal area because it is linked to numerous
other industries. For example, automobile manufacturing is tied to various service sectors,
including marketing, shipping, insurance, service and mining. However, when devising an
investment strategy, the investor must take into account import regulations, import quotas and
voluntary restraint agreements that may restrict the potential for selling her product in such
markets as the U.S. or the E.C. Regarding foreign investment in the developing world, see
Kevin J. McGinty, Opening the Courts to Protect Interests Abroad, 10 B.C. THIRD WORLD L.J.
63 (1990) [hereinafter McGinty]. See also Carsten.T. Ebenroth, The Changing Legal Perspec-
tive for Resolving the Debt Crisis: A European’s Perspective, 23 INT’L LAW. 629 (1989) [herein-
after Ebenroth].

115. See McGinty, supra note 114, at 3 - 7. See also Ebenroth, supra note 114, at 20.
These countries also displayed their disapproval of equity investment by passing strict foreign
investment laws. These laws prohibited investment in many industrial areas, and arbitrarily
allotted expropriation rights to the governing authorities over foreign interests. These factors
combined to effectively discourage any substantial investment in these regions.

To date, a number of these countries have relaxed their attitudes toward foreign invest-
ment, recognizing a dire need for capital to bolster their faltering economies. However, unlike
the Eastern European changes in statutory law, much of the developing countries’ modifica-
tions have been administrative only. See Carla A. Hills, Testimony of Ambassador Carla A.
Hills, United States Trade Representative, Before the Subcommittee on Trade, Committee on
Ways and Means, U.S. House of Representatives, June 14, 1990, 22 ST. MARY’s L.J. 583
(1991). Consequently, investors will be more attracted to those countries that have effectuated
a pro-investment legal regime.

116. See WORLD BANK, WORLD DEVELOPMENT REPORT 1989 at X (1989) [hereinafter
DEVELOPMENT REPORT]. The World Bank classifies countries into various groupings. The
mode of classification will depend on the purpose of the categorization. For example a “devel-
oping country” listing is based on a country’s per capita GNP for purposes of statistical analy-
sis. Because of the size of GNP in the countries of Eastern Europe, those countries
consequently fall outside of the “developing country” index for statistical analysis purposes.
Id

https://surface.syr.edu/jilc/vol18/iss1/9

20



Smith: Investing In Democracy: Joint Venture Opportunities in the Czech

1992] C.S.F.R. Joint Venture Opportunities 219

ropean countries may be viewed in the same category as per se devel-
oping countries!!? for purposes of determining eligibility for aid.!!®

Funds are also available from the newly founded European Bank
for Reconstruction and Development (E.B.R.D.), which plans to util-
ize a variety of fiscal tools to assist in the Eastern European economic
transformation.!’® Notably, the bank’s charter mandates that a mini-
mum of sixty percent of its yearly lending totals be directed towards
the private sector.!20

C. Evidence of Successful Investment in Eastern Europe

The potential U.S. investor might also look to the other Eastern
European countries for assurances that westerners can and do over-
come the various obstacles to successfully establishing business enter-
prises in these emerging free-market systems.'?! Hungary is a prime
example. Hungary’s desire for western investment has led the govern-
ment to adopt increasingly flexible revisions to its original joint ven-
ture legislation.!22 Hungary’s flexibility has attracted western capital
in the form of joint venture enterprises with successful businesses such
as Suzuki Motors of Japan, Adidas of Germany, Société Generale of
France, Volvo of Sweden, Jolt of Canada and General Electric and
General Motors of the U.S.123 These companies were drawn to the
Hungarian marketplace as a result of the Hungarian government’s de-

117. See id. at X, XI. Traditional classification of developing countries includes those
nations whose economies fall into a low or middle bracket in terms of gross national product,
e.g. Latin American, Sub-Saharan, and Middle Eastern countries. Contrast classification for
statistical analysis, whereby GNP measures of Eastern European countries precludes those
countries from developing status for that particular purpose. Id. at 158-61.

118. See id. at XI. While the term “developing country” is conveniently employed by the
international community, it does not necessarily reflect a country’s development status based
on any set criteria, nor does it imply that all such countries are at similar levels of develop-
ment. See also World Bank Investment Promotion Agency, supra note 108.

119. See East European Bank Will Create Foreign Investment Opportunities, Official Says,
7 Int’l Trade Rep. (BNA) No. 37, at 1449 (Sept. 19, 1990). The United States has committed
itself to a ten percent share of the bank’s capital. A French financial minister stated that the
E.B.R.D. will be actively involved in joint venture activities and that a wealth of foreign invest-
ment opportunities will soon be available. Id.

120. See id.

121. See U.S. Manufacturing Firm’s Investments Abroad Rise by 10 Percent in First Half
of Year, 7 Int’l Trade Rep. (BNA) No. 40, at 1557 (Oct. 10, 1990). The Multinational Register
produces data and analyses on U.S. foreign investment.

The U.N. Economic Commission for Europe (E.C.E.) also issues its own publication con-
cerning relevant information on investment in Eastern European countries.

122. U.N. EcoN. CoMMISSION FOR EUR. EAST-WEST JOINT VENTURES at 148, U.N.
Doc. ECE/Trade/162, U.N. Sales No. E.88.11.E.18 (1988). See also Eichmann, supra note 17,
at 257.

123. See Eichmann, supra note 17, at 258.

Published by SURFACE, 1992

21



Syracuse Journal of International Law and Commerce, Vol. 18, No. 1 [1992], Art. 9

220 Syracuse J. Int’l L. & Com. [Vol. 18:199

cision to relax controls on foreign investment, including the easing of
registration requirements and allowing for majority foreign
ownership.124

Hungary’s move towards a decentralized economy made it easier
for foreigners to do business because the bureaucratic trials of negoti-
ating with a multitude of state-planning agencies were obviated. As
the economies of Eastern European countries become increasingly di-
vorced from state control, the pricing mechanism will be based on
economic forces such as supply and demand rather than bureaucratic
demands.'?> The Hungarian success story may be repeated in the
C.S.F.R.126

The government of the C.S.F.R. is striving towards a free market
economy, and working to dismantle the restrictions previously placed
on foreign investment by the communist regime.'?? The new govern-
ment’s goal in amending its economic laws is “to help open the
Czechoslovak economy to the rest of the world.”'282 Whereas numer-
ous European and Asian investors have moved in and reaped the ben-
efits of the liberal Hungarian investment laws, the C.S.F.R.’s recent
legislative enactments encouraging joint venture participation have
yet to be taken advantage of by U.S. investors.!2?

V. CONCLUSION

In conclusion, U.S. companies are encouraged to act quickly, but
prudently with respect to investment in the C.S.F.R.13° Investors are

124. See id. at 262.

125. See id. at 269.

126. See Prospective Investors Advised to Establish New Businesses Rather Than Buy Ex-
isting Ones, 7 Int’l Trade Rep. (BNA) No. 38, at 1486 (Sept. 26, 1990). Laszlo Bonnay, a
representative of Price Waterhouse’s Budapest office, declares that successful ventures in Hun-
gary include the start-up business efforts of Levi Strauss, McDonald’s restaurant and DHL
Overnight Delivery Company.

Hungarian investment interest has been encouraged by the availability of loans through
the American-Hungarian Enterprise Fund which announced the approval of $1.1 million in
loans to various proposed joint ventures. For example, a loan of $500,000 has been approved
for a computer retailing joint venture between the U.S. company Donasphere and two Hun-
garian computer retailers to sell computers and related products in newly established Hun-
garian retail outlets.

127. See Remarks, supra note 1, at 35.

128. CZECHOSLOVAK CHAMBER OF COMMERCE AND INDUSTRY, REMARKS ON THE
AMENDED ACT ON ECONOMIC RELATIONS WITH FOREIGN COUNTRIES 3 (1990).

129. See East-West, supra note 3, at 4.

130. See President Signs Landmark Legislation Extending MFN Status to Czechoslovakia,
7 Int’l Trade Rep. (BNA) No. 45, at 1735 (Nov. 14, 1990). Speakers at the 1990 U.S.-Czech-
oslovak Economic Council annual meeting advised U.S. investors considering potential joint
venture partners, that it would be necessary to negotiate such legal and business issues as
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advised to monitor the C.S.F.R.’s reform efforts, specifically its ac-
complishment of the currency convertibility plan, privatization pro-
gram, further modification of application and authorization
procedures and ratification of a B.I.T. that includes profit repatriation
rights. Where ambiguities exist in the C.S.F.R.’s legislation, western
investors should exercise caution and delineate precisely the details of
the proposed venture in the particular contract. Smaller business con-
cerns, with less capital and management resources available for in-
vestment than their larger corporate and multinational corporation
counterparts, should proceed with particular caution. As noted
above, the C.S.F.R. is feeling the loss of economic support it de-
pended on in subsidized trade and energy imports from the Soviet
Union. The investor must also bear in mind the fact that the C.S.F.R.
relied heavily on its Eastern European neighbors for raw materials,
which are currently in short supply. Finally, while making progress
in its market reforms, legislation will need to undergo further revi-
sion, specifically in the areas of profit repatriation and tax conces-
sions, before the C.S.F.R. will be able to offer a truly attractive
investment regime.

Bearing in mind these warnings, U.S. companies willing and able
to commit to equitable investment agreements with partners from the
C.S.F.R. have the opportunity to capture a share in a potentially lu-
crative market.!3! In agreeing to a publishing joint venture with a
C.S.F.R. partner, a U.S. professional noted that “[t]he new freedom in
the East has resulted in the same criterion of a book’s value that holds
in the West: sales potential, and the harder the currency, the better
the book.”132 Such deals will aid the fledgling democracy on its road

foreign currency reserves, managerial training and technical assistance. It was also noted that
western investors should be sensitive to C.S.F.R. labor and environmental concerns. For ex-
ample, investors need to work with the C.S.F.R. to counter the drastic pollution problems it is
experiencing. Investors should work with their counterparts in the C.S.F.R. to enact indus-
trial pollution regulations. Investors could also assist their partners by offering management
training and marketing seminars. This type of training might include visits to U.S. plants
showing how business strategies are put into the market. Id.

131. See Herbert Mitgang, Publishing for Love & Money in Kafka’s Land, N.Y. TIMES,
Dec. 23, 1990, § 4, at 6. The C.S.F.R.’s traditional emphasis on literary production has made
the C.S.F.R. a publishing nation. In the wake of the internal political upheaval, the state
publishing agency is no longer in control of the C.S.F.R.’s publishing industry.

Charles University and the University of Nebraska Press have taken advantage of the new
political and economic freedom by entering into a publishing cooperative. The marketing
manager of Nebraska Press, Diane Wanek, took affirmative steps to launch the venture. She
appealed to Apple Computer-Europe to contribute to the reform of the publishing industry by
donating three Macintosh II Computers that would help establish the new venture. Ms.
Wanek then traveled to Prague to train the Czech staff in desktop publishing. Id.

132. Id.
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to reform while simultaneously effecting a profitable return for the
individual enterprises involved. Although not exhaustive, the forego-
ing list of investment programs and risk guarantors evidences that the
potential foreign investor also has a wealth of tools available to allevi-
ate concerns regarding inadequate safeguards in the C.S.F.R.’s invest-
ment legislation.

Thus, for those investors with adequate resource and initiative,
the C.S.F.R.’s historically solid economic base, developed infrastruc-
ture and governmental commitment to market reform make it a more
attractive forum for venturing into the Eastern European marketplace
than some of its more debt-strapped neighbors. For example, with its
low debt record, the C.S.F.R. may qualify for loans and credit more
readily than a country with large debt obligations. Positive market
reform measures include wholesale and retail price liberalization,
tightened monetary policy, a legislatively approved privatization pro-
gram and maintenance of a fixed exchange rate.!33 Lifting of the
C.0.C.O.M. restrictions will allow western countries to export neces-
sary raw materials into the C.S.F.R., alleviating hardship caused by
the loss of subsidized trade with the Soviet Union and other Eastern
European neighbors. Furthermore, the government of the C.S.F.R.
has announced its desire for western investment in general, and U.S.
involvement in particular. In the final analysis, while the investor
would be wise to exercise routine caution in examining joint venture
prospects in the C.S.F.R., the legal, economic and political support
for western investment in the C.S.F.R. should ultimately sway the
decision of the enterprising investor in favor of taking a chance, and
investing in democracy.

Kristina Smith

133. See In the News, 8 Int’l Trade Rep. (BNA) No. 4, at 130 (Jan. 23, 1991).
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