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C. The Protocol 

The Protocol does little to further promote the effectiveness 
of CEDA W. The Protocol applies only to States party to both 
CEDA W and the Protocol, thereby limiting its reach only to the 4 7 
party States who have ratified both documents.155 Since 
ratification is optional, members of CEDA W are not required to 
sign or ratify the Protocol in order to maintain membership in 
CEDA W. State parties can "opt out" of Articles 8 and 9, 
precluding the Committee from investigating within a State 
against whom a complaint is filed. 156 Such a reservation 
eliminates the key advancement that the Protocol boasts, rendering 
it worthless. 

The Protocol is non-binding and failures to adhere to its terms 
are not sanctionable.157 Once the Committee finds a State 
violative of its duties, its decision is merely advisory, and no 
mechanism exists to administer the recommendations made by the 
Committee in redressing the violation.158 Therefore, the Protocol 
becomes another soft law addition to human rights jurisprudence 
with little discernable impact on the actions of member states. 

D. CAT 

Shari' a implementation in Nigeria also conflicts with the 
country's duties under CAT, which was ratified by Nigeria in June 
of 1991, following the implementation of Shari' a in the northern 
states.159 The punishments called for by Shari' a include stoning to 
death, flogging, and amputation.16° CAT applies where state 
officials inflict, consent, or acquiesce to torturous acts.161 Under 
CAT, "[no] exceptional circumstances whatsoever, whether a state 
of war or a threat of war, internal political instability or any other 
public emergency, may be invoked as a justification of torture."162 

155. Clark, supra note 140, at 209. 
156. Ritz, supra note 98, at 210; Protocol, supra note 101. 
157. Id. at 211, citing Andre Byrnes & Jane Connors, Enforcing the Human Rights of 

Women: A Complaints Procedure for the Women's Convention?, 21 BROOK. J. INT'L L. 679 
at 766-67 (1996). 

158. See Protocol, supra note 101, art. 8-9. 
159. CAT Status of Ratification, at 

www.unhchr.ch/html/menu2/6/cat/treaties/conratification.htm (last visited Apr. 15, 2004). 
160. J. Schacht, Law and Justice, CAMBRIDGE ENCYCLOPEDIA OF ISLAM, vol. II, pt. 

VIII/ch. 4 at 541. 
161. CAT, supra note 115, art. 1. 
162. Id. art. 2. 
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Inaction is viewed as action under CAT .163 Therefore, as long as 
the official government refuses to take action to prevent the 
occurrence of torture within the country, Nigeria is in violation of 
their duties despite the fact that Shari' a is not the official 
government of the state. 

E. Amina 's Rights under international Law 

CEDA W, the Protocol, and CAT provide citizens like Amina 
with enforceable rights within Nigeria. Under CEDA W, Nigeria 
has undertaken to prevent all forms of discrimination against 
women. 164 The failure of the Nigerian government to intervene in 
the implementation of a legal system such as Shari'a, which places 
value on female modesty and chastity and considers female 
sexuality threatening, seriously undermines the country's treaty 
obligations. 165 However, CEDA W allows for the member State, 
not the individual, to bring claims of discrimination. 166 A 
subcommittee then reports to the CEDAW committee and 
represents Amina. 167 The committee could then take the necessary 
steps toward ending discriminatorls practices such as the male 
dominance that Shari' a promotes. 1 8 The process is lengthy and 
further frustrated by Amina' s inability to bring the claim herself, 
instead having to rely on her government, whose inaction is at 
least partially responsible for the abridgement of her rights. As a 
consequence, Amina had little hope of invalidating her sentence 
under CEDAW. 

The Optional Protocol, once ratified, would give Amina the 
ability to bring a claim directly against the State to the 
committee. 169 The ability of the committee to take interim 
measures to avoid irreparable harm would have afforded Amina a 
stay to her execution while her situation was investigated. 170 If 
determined to be necessary, the committee would then have the 

163. Id. art. 1. 
164. CEDAW, supra note 81. 
165. Blake M. Guy, Female Genital Excisions and the Implications of Federal 

Prohibition, 2 WM. & MARY J. WOMEN & L. 125, 142 (1995). 
166. See generally CEDAW, supra note 81, arts. 17-21; see also Fact Sheet No. 22, 

Discrimination Against Women: The Convention and Committee, at 
www.unhchr.ch/html/menu6/2/fs22.htm#implementing (last visited Apr. 15, 2004). 

167. Id. 
168. Id. 
169. Protocol, supra note 101, art. 2. 
170. Id. art. 5. 
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power to declare violations to the treaty and submit its outline for 
proposed changes to the Nigerian government. 171 Furthermore, the 
government would then have the opportunity to remedy the 
violations before the committee takes further actions, such as 
petitioning the U .N. General Assembly to impose economic 
sanctions. 172 Due to Nigeria's current signatory status, Amina's 
only hope under the Protocol was that the inaction taken by the 
Nigerian government classifies as frustrating the object and 
purpose of the treaty. 173 However, this is unlikely because Amina 
would have had to rely on the CEDA W administrative process, 
which stipulates that the State bring her claim. 174 Therefore, 
unless ratified, the Protocol offered little recourse to Amina. 

Under CAT, individual citizens of a State party have the right 
to bring complaints to the committee when their rights under the 
treaty have been threatened or abrogated. 175 For an individual to 
do so, the State must have expressly recognized the power of the 
Committee Against Torture to admit and examine individual 
communications. 176 Since Nigeria signed CAT in 1988 and did not 
ratify until 2001, it has yet to expressly recognize the Committee 
under article 21. As such, neither Amina nor her relatives or 
representatives may have entered a complaint regarding her 
impending execution. 177 Instead, Nigeria must have filed a 
complaint with the committee on her behalf. 178 CAT requires that 
all domestic remedies must be exhausted before invoking the 
protection that it affords. 179 

Amina had a far greater chance for success under CAT than 
under CEDA W or the Protocol. Having ratified the treaty in June 
2001, Nigeria is required to submit a report to the committee 
outlining how they intend to implement the treaty into their 
domestic legislation, as well as the steps that they have already 

171. Protocol, supra note 101, art 7-8. 
172. Id. art 9. 
173. VCLT, supra note 88, art. 12. 
174. CEDAW, supra note 81, arts. 17-21. 
175. CAT, supra note 115, at art. 22. 
176. Overview of the Procedure under the Convention Against Torture, available at 

http://193.l 94.138.l 90/html/menu2/8/overcat.htm. (last visited Apr. 10, 2004) [hereinafter 
Procedure]. 

177. See generally CAT, supra note 115, art. 12-14, 21. 
178. Id. 
179. Id. art. 21(a). 
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towards achieving compliance within one year of ratification. 180 

Nigeria was scheduled to submit their report to the Committee in 
July 2002 but missed the deadline. 181 Compliance with CAT 
would require the Nigerian government to take affirmative steps to 
end the use of torture within the State. 182 By stepping in to 
prevent Amina's death by stoning, Nigeria would have effectuated 
the primary objectives of CAT, thus fulfilling their treaty 
obligations. Nigeria could then report its actions to the 
committee, and have met their treaty obligations to begin domestic 
prevention of torture and reporting on their progress. Therefore, 
the timeliness of Nigeria's ratification of CAT provided Amina 
with her greatest chance for protection under international law. 

IV. PROPOSED MECHANISMS FOR EFFECTUATING INTERNATIONAL 

0BLIGA TIONS 

International human rights laws can no longer exist as soft 
laws with little or no effective enforcement methods. A 
tremendous gap exists between what is theoretically guaranteed to 
women and what women actually experience around the world. 183 

On paper, women are free from discrimination in 168 countries. 184 

In each of those countries, legislation should be applied 
consistently, equalizing the rights of men and women. 185 In each 
CEDAW country, men and women should have equal property 
rights, marriage rights, parental rights, access to employment, and 
healthcare. 186 In reality, women continue to face discrimination in 
many ways throughout the CEDA W countries. 187 Reform is 
necessary to bridge the gap between guarantees and reality. To 
effectuate the provisions of CEDA W, the Protocol, and CAT, 
changes must be made regarding reservations, applicability, and 

180. Id. 
181. Report of the Committee Against Torture, 27th and 28th Sess. at 93, U.N. Doc. 

A/57 /44 (2002). 
182. CAT, supra note 115, art. 2. 
183. McCabe, supra note 93, at 459. 
184. Status of Ratifications of the Principal International Human Rights, supra note 79. 
185. See CEDAW, supra note 81, art 2. 
186. Id. arts. 2-16. 
187. See generally Evatt, supra note 82; Ritz, supra note 98; Chantelle Forgues, Global 

Hurdle: The Implementation of an International Nondiscrimination Norm Protecting 
Women From Gender Discrimination in International Sports 18 B.U. INT'L L. J. 247 (2000); 
Mayer, supra note 150; Jo Lynn Southard, Protection of Women's Human Rights Under the 
Convention on the Discrimination Against Women, 8 PACE INT'L L. REV. 1 (1996). 
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enforcement. 
To ensure international peace and security, the United 

Nations has the rower to enforce the principles of its Charter upon 
non-members. 18 One of these principles is the "achievement of 
international cooperation .. .in promoting and encouraging respect 
for human rights ... without distinction as to ... sex." 189 In 
promoting this core principle, CEDA W should apply to members 
and non-members; thereby, encouraging non-members to the 
Convention and the Protocol to ratify both with limited 
opportunity for reservations. 

The reservation process must be refined to allow only for 
narrowly defined reservation to specific portions of the treaty.190 

The object and purpose of the treaty must be in the initial article, 
to which no country will be allowed reservations. Although 
preservation of religious laws and customs are the baseline for 
much ratification, the broad based reservations currently in 
existence severely undermine the purpose and effect of many 
treaties. 191 The restructuring of reservations will further 
CEDAW's goal to realign States' priorities in protecting religious 
sensibilities and women's rights.19 

The treaty monitoring process must be reformed to give the 
CEDA W Committee substantial power to oversee the compliance 
of member States. 193 More effective follow-up procedures as well 
as imminent repercussions for failure to meet report deadlines may 
lead to greater commitment of States to fulfill their obligations 
under CEDA W. 194 The Committee should have the power to 
overrule reservations that go against the object and purpose of the 
treaty .195 Furthermore, timetables must be implemented to ensure 
that justice is swift. The improved scheme outlined in the 
Protocol allows for six-month intervals between complaint, 
answer, and review of reported violations.196 

To better implement the provisions, CEDA W must be 

188. U.N. CHARTER art. 2, para. 6. 
189. Id. art. 1, para. 3. 
190. Brandt, supra note 87, at 141. 
191. Id. 
192. Id. 
193. Evatt, supra note 82, at 552-53. 
194. Id. at 553. 
195. Riddle, supra note 77, at 637. 
196. Protocol, supra note 101, art. 6. 
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amended to increase the number of committee members. The 
members would divide by geographic regions such as continents, 
and then further subdivided by regions. This will allow committee 
members to become familiar with the governments in their region, 
as well as their history of compliance with their responsibilities 
under the treaty. Such an expansion will also expedite the 
complaint process by allowing each committee to issue a ruling 
and assign damages. These smaller committees would also have 
the preliminary injunctive powers suggested under the Protocol. 
Where a threat of imminent harm is found to exist, the Committee 
could suspend the injurious action pending its review of the 
circumstances. The result would be faster and more effective 
functioning of the current committee with binding effect. 
Individuals or their representatives could petition the Committee 
at large and request an appeal from the decision of the sub­
committee, which the Committee could grant if substantive legal 
issues need to be addressed. 

Enforcement mechanisms must be installed to ensure 
compliance by State parties with CEDA W and the Protocol. 197 

The United Nations Security Council has the authority to extend 
economic and trade sanctions. 198 Sanctions are non-military 
measures used to influence nations to conform to some desired 
behavior or to punish a nation for violating international law .199 

Therefore, sanctions should be levied against signatory countries 
that consistently violate CEDA W.200 To avoid additional 
inconsistencies in application of sanctions, a detailed definition of 
what constitutes an egregious violation, as well as a three-strike 
system for warning a country of their violation, should be 
employed. 

Once a State party is found to consistently and egregiously 
violate their responsibilities under international human rights law, 
the corresponding committee should enter the country in order to 
monitor the government's actions. By allowing a team of 
committee members into the country, their presence will serve as a 
constant reminder to the leadership of their international 

197. McCabe, supra note 93, at 459. 
198. U.N. CHARTER art. 41. 
199. Joy K. Fausey, Does the United Nations Use of Collective Sanctions to Protect 

Human Rights Violate Its Own Human Rights Standards?, 10 CONN. J. INT'L L. 193, 194 
(1994). 

200. McCabe, supra note 93, at 459. 
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obligations, as well as their obligations to their own population. 
This team would work with the domestic lawmakers to design an 
enforcement scheme that compliments the needs of that particular 
country. The formulation of the team members will depend on the 
demographics of the country. For example, in Nigeria, members 
would have to be educated about the various aboriginal tribes, the 
history of political turmoil, the current government as well as 
Shari' a Law. Such a system would work toward a solution by 
understanding the problem, and respecting the culture and 
civilization of that sovereign state. Although the Nigerian 
government has failed to take action to stop the violations of its 
citizens' human rights, it has not actively supported the 
mistreatment. 

Where the domestic government has continuously tried and 
failed to ensure the human rights of its population, a third party 
would be most beneficial in providing a fresh approach to finding 
a solution. This resident team approach would likely not be 
successful in countries where the government is itself committing 
the violations and continuously refusing to remedy their actions. 
In situations such as that, economic sanctions or occupation by 
U.N. forces may be more effective. 

These proposed steps are a far cry from ensuring international 
equal rights to women. What they represent are a series of small 
steps that will lead the global community in the direction that 
CEDA W, the Protocol and CAT prescribe. At the least, the grant 
of broad reservation powers must cease, regardless of the cultural, 
religious, or moral foundations upon which they purport to rest. 
For Nigeria, these steps would likely cause a great deal of internal 
conflict, as made clear by the incessant violence, riots, and civil 
war plaguing the country on a daily basis. 

As evidenced by the Miss World pageant, a great deal of 
tension exists between the Muslim north and the Christian south in 
Nigeria. 201 It is likely that once faced with the possibility of 
sanctions, or even a trade embargo, Nigeria would quickly react to 
the suggestions of the CEDA W Committee.202 Nigeria's entire 

201. See AP, Miss World Leaves Nigeria, supra note 62. 
202. For a discussion on the effectiveness of sanctions, see Richard W. Parker, The 

Problem with Scorecards: How (And How Not) To Measure the Cost-Effectiveness of 
Economic Sanctions, 21 MICH. J. INT'L L. 235 (2000); see also Joy K. Fausey, Does the 
United Nations' Use of Collective Sanctions to Protect Human Rights Violate Its Own 
Human Rights Standards?, 10 CONN. J. INT'L L. 193; see also Cassandra LaRae-Perez, 
Economic Sanctions As a Use of Force: Re-evaluating the Legality of Sanctions From an 
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economy is dependent upon the exportation of oil, as the sixth 
largest producer of petroleum in the world.203 It also has no 
operating oil refineries and must import gasoline. 204 The current 
civil unrest prompted a recent thirty percent cutback in oil 
production by Chevron.205 Chevron's cutback has received 
international attention and provoked the government to take 
further military action in order to control the situation. 206 

This reaction by the government illustrates that the threat of 
economic or trade sanctions would likely impact their decision to 
react to the enforcement of Shari'a law within Nigeria. Once the 
government took positive steps to ensure that torturous 
punishments are no longer used and that justice is delivered 
without attention to gender, the international community would 
view Nigeria as attempting to fulfill their international 
commitments. This compliance may come at the enormous cost of 
peace within the country as the Islamic north and Christian south 
collide over the tension between religious freedom and human 
equality. However, forced compliance with international treaties 
will no doubt also come at a price to Nigeria, one which may 
hinder their ability to enter into future treaties for fear of the 
domestic consequences, but that cannot bar the enforcement of 
international human rights for women. 

CONCLUSION 

Amina Lawal' s life may have been saved by international 
pressure forcing Nigeria into compliance with CEDA W and CAT, 
yet the battle for women's rights would have scarcely begun. In 
Nigeria, or any predominantly Islamic country, women face daily 
struggles against sexist regimes cloaked in religious tradition. 
Outside the Islamic faith, women struggle to overcome the same 
history of diminution and male dominance. 

The global community has identified discrimination against 
women as a threat to international peace and progress. The result 
of this realization is CEDA W and the Protocol. Each reflects a 
worldwide commitment to ending the disparity between the sexes. 
Each treaty is inadequate not for a lack of vision, but for a lack of 

Effects-Based Perspective, 20 B.U. INT'L L. J. 161 (2002). 
203. Starr, supra note 36, at 390. 
204. Id. 
205. AP, Oil Crises, supra note 55. 
206. Id. 

27

Nicolai: Islamic Law and the International Protection of Women's Rights:

Published by SURFACE, 2004



326 Syracuse J. Int'I L. & Com. [Vol. 31 :2 

enforcement. 
The international community must respond to the enduring 

crisis that is soft law. The treaty process must be revised to 
include enforcement mechanisms that deliver quick, consistent 
outcomes. Reservations must be narrowly tailored and granted 
only if consistent with the object and purpose of the treaty. 
Committees created to effectuate the goals of treaties must be 
given the power to adjudicate complaints and assign reparation. 
These committees must have injunctive powers to prevent the 
possibility of further injury to complainants during their period of 
review. Changes such as those proposed here are vital to the 
future of the international community. A baseline for human 
rights for women must be universally accepted and enforced to 
prevent future loss of life. Action must be taken to ensure 
equality. Thousands of lives, like that of Amina, depend on it. 
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