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discussing § 1581(i), whether jurisdiction is invoked or not, the 
cases all involve some aspect of international trade.95 The differ­
ences arise in the application of fairly consistent principles to the 
facts of each case and in the determination of the amount of 
credence tlie legislative history of the Customs Courts Act is to be 
given. These differences and uncertainty led to the conflicting re­
sults that ultimately necessitated Supreme Court review,96 a review 
which has not necessarily laid the uncertainty to rest. 

In carefully examining the reasoning of several lower court de­
cisions, several logical flaws leap to the eye. This flawed logic is 
best evidenced in the district court's decision in COP/AT and the 
Second Circuit's approach in Olympus Corp. These decisions pro­
vide insight into how the lower courts have had difficulty in assess­
ing the existence, or lack thereof, of jurisdiction over international 
trade matters. 

No court is willing to give up jurisdiction, especially when 
cases in a particular area prove interesting, challenging, or ground­
breaking. The international trade arena is no exception. The 
amount of controversy that greeted the formation of the· Customs 
Courts Act in 1980 exemplifies the diametrically opposed attitudes 
governing the carving out of specialized jurisdiction from general 
federal question jurisdiction.97 This controversy carried over into 
the judiciary whenever a member of the bench attempted to inter­
pret the carved out portion of federal question jurisdiction.98 

Rather than solve the controversy, courts have perpetuated the 
problems by seeking to exercise jurisdiction through a slanted or 

95. See, e.g., Olympus, 792 F.2d at 315 (suit involved Customs seizures of grey-market 
goods); Allen Sugar, 706 F. Supp. 49 (question of Customs classification of sugar sweetener); 
DiJub, 505 F. Supp. 1113 (revocation of corporation's customhouse cartman's license). 

96. K-Mart I, 108 S. Ct. 950 (1988). 
97. S_ee Cohen, supra note 13. Professor Cohen thoroughly outlines the battle over the 

wording of the jurisdictional clauses of the Customs Courts Act of 1980. Congress acknowl­
edged its intention to expand existing Customs Court jurisdiction while carving out species 
of federal questions which would be handled exclusively by a specialized court. Id. at 472-74, 
498-99. Unquestionably, the jurisdiction of the district courts would always exceed that of 
the specialized courts, except in those areas where Congress specifically designated issues as 
falling within the purview of the specialized court. The entire focus of the Customs Courts 
Act of 1980 was to bring uniformity to the field of international trade and to divest the 
district courts of their general federal question jurisdiction in international trade matters. 
Id. at 474. 

98. Compare Uniroyal, 687 F.2d 467 (C.C.P.A 1982) and Allen Sugar, 1989 Ct. Int'l 
Trade LEXIS 15 (February 9, 1989) with Miller, 824 F.2d 961 (Fed. Cir. 1987), cert. denied, 
108 S. Ct. 773 (1988) and American Ass'n of Exporters and Importers-Textile and Apparel 
Group v. United States, 751 F.2d 1239 (Fed. Cir. 1985) and DiJub, 505 F. Supp. 1113 (Ct. 
Int'l Trade 1980). 
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stretched reading of legislation or selective legislative history. Such 
an attitude does not do litigants, or the judiciary, justice. 

In the district court COP/AT decision, Judge Johnson ex­
amined the issues involved as matters of trademark law first, 
rather than customs. 99 Her view was supported by the District of 
Columbia Circuit.100 Based on her decision, that the crux or grava­
men of the complaints rested in the general federal question do­
main, the district court exercised its jurisdiction. The court, how­
ever, failed to explain under what circumstances district courts, 
under her analysis, would ever be divested of jurisdiction. Any 
statute passed by Congress and disputed by litigants presents fed­
eral questions. As applicable to the COP/AT case, Congress specifi­
cally carved out an exception to federal question jurisdiction, 
which the court chose to circumvent by re-analyzing the type of 
case before it. It can hardly be said that Congress intended the 
courts to be able to play with issue presentation to the extent of 
reinstituting forum shopping after Congress expressly chose to 
avoid that result. 101 Yet that is precisely the result achieved in the 
COP/AT decision. 

Even the Circuit Court of the District of Columbia endorsed 
this view by holding that the issues presented to the district court 
were more issues of trademark than customs laws.102 The flaw in 
this subjective approach is self-evident. How is one court to deter­
mine which issue is subsidiary to which other issue when multi­
issue litigation is at hand? The Supreme Court effectively rejected 
this approach in its Liberty Oil1°3 and Dairy Queen 1°" decisions 
when it held that it was inappropriate for litigants to argue that 
the presentation of one issue prior to another was proper in order 
to restrict the access of a litigant to his right to a jury trial. The 
same holds true for the COP/AT decision. It is manifestly im­
proper for the district court to deny both congressional intent and 
to endorse a forum shopping practice simply on the basis of 
whether an issue is presented "more as one of trademark than cus­
toms law." Such subjectivity renders certainty in litigation 

99. COP/AT, 598 F. Supp. at 847. 
100. COP/AT, 790 F.2d at 906 n.3. 
101. H.R. REP. No. 1235, 96th Cong., 2nd Sess., 47, reprinted in 1980 U.S. CODE CoNG. 

& ADMIN. NEWS at 7118. 
102. COP/AT, 790 F.2d at 906 n.3. 
103. Liberty Oil, 260 U.S. at 235 (1922). 
104. Dairy Queen, Inc. v. Wood, 369 U.S. 469 (1962). 
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unlikely.106 

In addition, the COP/AT court's approach calls into question 
the proper deference due both Congress and the statutes at hand. 
While courts are co-equal branches to the executive and legislative, 
each branch has its own purpose. That of the judiciary is to inter­
pret the laws passed by Congress. A serious question arises as to 
how and upon what the courts must rely in rendering an interpre­
tation of laws. As with the COP/AT decision, the court has appar­
ently determined that Congress was incorrect in its determination 
that cases or issues relating to international trade and customs law 
belonged before a specialized court. In ignoring Congress' intent, 
the court's interpretation obviously exceeds the scope of judicial 
authority. 

The COP/AT courts, however, are not alone in their interpre­
tation. The Second Circuit in Olympus agreed, in theory, with the 
D.C. Circuit's approach. In addition, the Olympus court made 
short shrift of what legislative history existed supporting the inter­
pretation of jurisdiction in the CIT when the issue involved an em­
bargo.106 The court stated: 

The reference by Senator Kellogg . . . to that section in the 1922 
Senate debate as a proposal "to enforce the trademark laws by a 
prohibition and an embargo against shipments," (cites omitted), is 
entitled to little weight. To treat section 526 as an "embargo" 
would be to give that term a construction far broader than its ordi­
nary meaning without an indication of such congressional intent.107 

The ability of the court in the same breath to make references to 
legislative history, discount those references, and then decide that 
Congress could not have authorized such broad definitions because 
the courts deem it so, is clearly the height of judicial activism. Al­
though the legislative history is not accorded the same weight as 
the statutory language itself, in cases where the language is ambig­
uous, the history is the primary source examined to determine ei­
ther meaning or legislative intent.108 To so summarily dismiss ex­
isting legislative history, sparse though it may be, on the grounds 
that such a broad definition is not what the court believes, is an 
impermissibly broad extension of judicial interpretation. 

Both of these cases, therefore, illustrate the three major flaws 

105. See supra note 9. 
106. Olympus Corp. , 792 F.2d at 319. 
107. Id. 
108. See, e.g., Rubin v. United States, 449 U.S. 424, 430 (1981); Martin J. Simko Con­

str., Inc. v. United States, 852 F.2d 540, 542 (Fed. Cir. 1988). 
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of lower court opinions which preclude the CIT's exercise of juris­
diction under § 1581(i): (1) the cases premise jurisdiction on gen­
eral federal question jurisdiction; (2) the cases either ignore, or ac­
knowledge and then ignore, existing legislative history defining 
Congress' intent; and (3) the cases demonstrate an activism 
designed to preserve federal question jurisdiction in the district 
court at the expense of specialized courts. The Supreme Court's 
opinion in K-Mart I was squarely presented with exemplars of 
these flaws and the majority chose to contribute to, rather than 
clarify, the confusion. 

IV. THE SUPREME COURT DECISION 

A. The Majority 

In a five to three majority,1°9 the Court affirmed the COP/AT 
appellate court's decision upholding jurisdiction in the district 
court, but not the appellate court's reasoning. The focus of the ma­
jority rested on the view that if § 1526(a) did not constitute an 
"embargo" on goods, then § 1581(i) did not vest exclusive jurisdic­
tion in the CIT. Justice Brennan, writing for the majority, held 
that § 1526(a) did not qualify as an "embargo", and therefore, 
could not vest exclusive jurisdiction in the CIT. Noting, as did the 
dissent, that the statute is silent regarding the definition of em­
bargo, Justice Brennan turned to a standard lexicographic source 
to define the term. 

An embargo is a "[g]overnment order prohibiting commercial 
trade with individuals or businesses of other nations."110 The ma­
jority states that embargoes are found not only in the trade area as 
tools for implementing trade policy. Rather, trade represents only 
one aspect of the multifaceted purP.oses for embargoes. m With 
this definition and policy framework, the majority holds that Con­
gress adopted a "common sense" meaning of the term embargo. 
Without any reference to legislative history or the statute, Justice 
Brennan cavalierly states: "[a]s the ... definitions suggest, the or-

109. Justice Anthony Kennedy took no part in the consideration or decision of this suit, 
although ironically, he was the author of the K-Mart II opinion on the substantive issue of 
the validity of the Customs Service regulations. See K-Mart II, 108 S. Ct. 1811. 

It is interesting to note that in the K-Mart I decision resolving the jurisdictional inter­
pretation of§ 1581(i)(l) and (4), Justice Brennan does not cite to a single case either from 
the district courts, the CIT, or the circuit courts, although certainly not for lack of prece­
dent. See supra notes 28 to 91 and accompanying text. 

110. BLACK'S LAW DICTIONARY 468 (5th ed. 1979). 
111. K-Mart I, 108 S. Ct. at 956. 
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dinary meaning of 'embargo,' and the meaning that Congress ap­
parently adopted in the statutory language ... is a governmentally 
imposed quantitative restriction-of zero-on the importation of 
merchandise. m 1

2 

The Court then proceeds to distinguish "import prohibitions," 
which the parties to the suit utilized as synonymous to "embargo," 
from the term "embargo." The majority hangs its hat on this dis­
tinction, noting that a true embargo, while not necessarily an abso­
lute government action, must not have as one of its purposes the 
protection of a private right. 

An importation prohibition is not an embargo if rather than re­
flecting a governmental restriction on the quantity of a· particular 
product that will enter, it merely provides a mechanism by which a 
private party might, at its own option, enlist the Government's aid 
in restricting the quantity of imports in order to enforce a private 
right.113 

On this basis, Justice Brennan writes that Congress could have 
committed itself to granting the CIT exclusive jurisdiction of all 
embargoes or import prohibitions, if it so chose. The Court, how­
ever, is not free to depart from congressional language. To do so, 
"would infect the courts with the same jurisdictional confusion 
that Congress intended to cure. "114 And, Justice Brennan contin­
ues, although the Court does not necessarily understand why the 
fine distinctions were so drawn by Congress, it is not in a position 
to argue that congressional wording is inconsistent with congres­
sional intent. 

B. The Dissent 

The dissent is as succinct and straightforward as the majority. 
As noted earlier, the term embargo is not defined in the statute. 
However, Justice Scalia seeks assistance in both lexicographic 
sources and the legislative history. The dissent's most forceful ar­
gument revolves around the legislative history of § 1526(a)'s refer­
ence to the section as an "embargo."116 Senator Kellogg, during the 

112. Id. at 957. 
113. Id. (emphasis in original). 
114. Id. at 959. The majority appears to exercise an unusual form of judicial restraint, 

which results in a judicial determination exceeding the scope of interpreting the statute in 
question. While arguing that the Court is bound by the intent of Congress, the majority 
proceeds to develop its own definition of embargo-neither of which derives from Congres­
sional sources. 

115. 62 CONG. REC. 11,603 (1922) (statement of Senator Kellogg during floor debate on 
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debate on the bill, urged that § 1526(a) was "an embargo against 
any foreign country shipping goods here, where an American 
claims he has a trade-mark upon them."116 Interestingly enough, 
the majority fails to comment upon, let alone dispute, the dissent's 
legislative history reference. Rather, the majority simply focuses on 
its chosen dictionary definition and the logical extensions of that 
definition.117 

The dissent formulates a simple test, applicable to all transac-
tions to determine whether an embargo exists: 

an "embargo" is an import regulation that takes the form of a gov­
ernmental prohibition on imports, regardless of any exceptions it 
may contain and regardless of its ultimate purpose .... Under 
[this] analysis, when a provision has been identified as an import 
prohibition (however difficult that may be-and it is neither diffi­
cult nor contested here) that is an end of the matter. 118 

Justice Scalia also acknowledges, unlike the majority, the in­
herent dislike of the Court's failure to find jurisdiction over sub­
stantive issues presented to the Court. But in assessing the Court's 
jurisdiction, Scalia is quick to note that it is more important to 
make a correct jurisdictional decision, than to be result-oriented 
and seek to decide a substantive issue without adequate jurisdic­
tional foundation. 119 

V. ANALYSIS 

In assessing the impact of this Supreme Court decision and 
lower court case law, the focus rests on the outcome as well as the 
rationale. The District of Columbia district and appellate court 
COP/AT decisions and the K-Mart I majority both explicitly and 
implicitly determine that, regardless of congressional intent, statu­
tory language is to be construed in favor of not granting exclusive 
jurisdiction to specialized courts.120 Judge Johnson, in the district 
court's COP/AT opinion, invokes general federal jurisdiction as the 
basis for jurisdiction in the district court as opposed to the CIT. 
Under her logic, there would be no force given to any statute im-

the provisions of§ 1526(a)). The sparseness of some of the later legislative history is nota­
ble. See also Olympus Corp., 792 F.2d at 319 (wherein the Second Circuit summarily dis­
misses legislative history). 

116. 62 CONG. REC. 11,603 (1922). 
117. See supra notes 110-13 and accompanying text. 
118. K-Mart I, 108 S.Ct. at 962. 
119. Id. 
120. Cf. Christianson v. Colt Indus. Operating Corp., 108 S. Ct. 2166 (1988). 
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parting jurisdiction to specialized courts because any question 
dealing with a federal statute is a general federal question. At the 
least, district courts could then claim concurrent, if not exclusive, 
jurisdiction on any matter. The claim of concurrent jurisdiction is 
precisely what Judge Johnson, and the Brennan majority, implic­
itly approve in both the COP/AT and K-Mart I decisions. Without 
doubt, such an interpretation flies in the face of and finds no ready 
support in the legislative history accompanying both the Customs 
Courts Act of 1980 and § 1526(a). 

In addition, both the COP/AT and K-Mart I decisions have 
successfully blurred the lines of distinction concerning when cus­
toms matters are subject to district court jurisdiction. The cases 
analyzed in this article apply to issues affecting the administration 
and enforcement of regulations and laws dealing with customs and 
trade matters in some form. This statement, in and of itself, is not 
contested by the COP/AT decisions nor the K-Mart I majority. 
Rather, the COP/AT courts acknowledge that each decided the va­
lidity of a customs regulation interpreting and construing § 1526, 
clearly the domain of the CIT, yet determined and succeeded in 
invoking federal question jurisdiction rather than the more special­
ized jurisdiction indicated. Such judicial overreaching is disturbing 
in its scope. Such activism succeeds in achieving particularly 
sought results in one case, while leaving behind a mass of confused, 
practically incoherent, guidelines for future litigants. 

Uncertainty also permeates the legacy of the K-Mart I Court. 
As Justice Scalia concluded in his K-Mart I dissent: "[t]hese un­
certainties arise from today's particular departure from the mean­
ing of 'embargo' as a 'governmental prohibition on importation.' 
Much greater, unfortunately, are the uncertainties that arise from 
today's acknowledgement of the principle that departure is permis­
sible. "121 The implementation of social, economic, or political 
agenda, while common at the Supreme Court, is inconsistent with 
the overall goals of the Court-clarification and interpretation of 
United States laws. A decision such as K-Mart I leads to nothing 
more than additional uncertainty in the business world and ren­
ders nugatory actions taken by Congress. 

As Justice Brennan accurately notes, Congress may not have 
clearly expressed its intention in dividing jurisdiction between the 
district courts and the CIT; such a lack of clarity is used by Bren­
nan to fashion an argumen.t that the Court is not in a position to 

121. See K-Mart I, 108 S. Ct. of 962. 
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accurately rewrite the statutory language. While in and of itself, 
the Court is not in a position to rewrite existing language, it does 
have an obligation to clarify the language based on existing re­
sources, prior to traipsing into its own meadow of lexicography. 
Even if the legislative history is unclear, a review of similarly 
worded and founded statutes-Le., other existing customs laws or 
jurisdictional statutes-should be examined before the Court es­
tablishes its own definition of statutory terms. The fact that two 
philosophically opposed Justices formulate two equally plausible 
"common sense" definitions of the term "embargo" indicates that 
the Court should have trod more carefully. 

VI. CONCLUSION 

The upshot for the business community is a continuing confu­
sion born of the majority's view that "embargoes" are not the 
equivalent of "import prohibitions." How many more fine lines of 
definition can be drawn or redrawn in light of the great number of 
undefined terms in the § 1581(i) statute alone? Is an importer to 
presume that a tariff is not really a tariff or that a fee is not really 
a fee because the Supreme Court has determined that an embargo 
is not really an import prohibition? And what has this done to the 
jurisdiction of the CIT? All questions relating to § 1581(i) jurisdic­
tion must now undergo a more intensive and possibly tortured 
analysis in order to determine whether a case is properly before 
the CIT. District court dockets may become ever more crowded as 
businessmen are no longer willing to risk bringing suit in the CIT, 
for fear that the district courts will invoke federal question juris­
diction instead. Suits, then, covering any aspect of trade or cus­
toms law will be filed first in the district court to avoid the difficul­
ties and inherent inefficiency of having to file suit in the CIT only 
to discover later that the district court had jurisdiction. 

In addition, the Supreme Court's decision effectively estab­
lishes a concurrent jurisdiction between the CIT and the district 
courts-to be determined by how the litigants frame the issues. 
Such concurrent jurisdiction directly contradicts the exclusive ju­
risdiction Congress sought to establish in the CIT. Are these the 
true results the K-Mart I majority sought-a gutting of CIT juris­
diction, a blatant disregard for legislative intent and a return to 
the jurisdictional quagmire? If not, it is unfortunate that this is 
precisely what the Court achieved. 
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