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'WHAT TO EXPECT WHEN TRADING
WITH THE U.S.S.R.: THE PRGBLEMS
_CONFRONTING THE AMERICAN EXPORTER

INTRODUCTION

The Trade Agreement,’ signed in October 1972, contemplates a -
threefold increase in U.8.-Soviet trade to take place over the next three
-years. The minimum aggregate amount of this trade is expected to be
about $1.5 billion. Some American corporations have already negotiated
-and secured contracts with Soviet foreign frade organizations, while
others have made initial contacts with the Soviets and are discussing.
future projects. '

This article is designed ic prepare the American exporter for what .
-he will encounter in dealings with the Russians. United States foreign
trade legislation is discussed briefly. The specific provisions that apply -
in each particular case are complex, and are beyond the scope of this

-artiele. The Soviet framework for conducting foreign trade is outlined,
with emphasis placed on the foreign trade organizations. Policy consid-
erations are also diseussed because the Soviet Union conduets foreign -
trade in order to achieve goals different from the customary goals of a
free market economy.

Finally, the problems that often arise in trading with the Russians
are discussed from the viewpoint of the American as the seller. This
section is especially important because the key to securing a profitable
agreement I3 preparation by the American firm. Relevant to this section
s the current status of the Trade Reform Bill (HL.R. 10710). Two “anti-
Soviet” amendments have been attached to the bill by the House of
Representatives. Senate passage of the legislation, with amendments |
identical to those added by the House, could lead to the demise of 1.8.-.
Soviet trade.’ Special emphasis is ales given to the problems that may. -
arise in the course of negotiating a contract with the Russmns

¥ UNI TED STATES LEGISLATION AND POLICY
United States regulations on trade with the Soviet Union are both

i, Agreoment with-the CGupprnment of the Union of Soviet Sociolist Republics Re-
garding Trade, Oet, 18, 1972, in U1.5.-Sovier ComMMERCIAL AGEEEMENTS 1972 88.01 (1473}
thereinalter vited as Trade Agreement). For a summary of the Trade Agreement, sce
{ffive uf the White House Press Seeretoary, YFoet Sheet—Trade Agreement, Lend Lease
Settiement, Reviproval Credit Arrangements Joint L8 -U.8.8 R, Commercial Commis-.
wion, " Oet, 18, 1972, in U.8.-Soviey CoMMERCIAL. AGREEMENTS 1972 75-87 (1874}
{hereinalter cited as COMMERCIAL AGREEMENTS].

2. See notes 12237 infra and accompanying text,

https://surface.syr.edu/jilc/vol2/iss1/3



Marx: What to expect when trading with the U.S.S.R.

20 - Syr. J, Int’l L, & Com, 1Vol. 2:18

‘voluminous and complex. It is possible that there will be major changes
:in U.S. foreign trade legislation prior to the end of 1974.* Nonetheless,
‘this section examines and analyzes the current legislation. The Ameri-
can businessman is cautioned, however, to make a mmplete investiga~ o
tion of the statutes that affect his particular commodity prior to negot i-
ating with the Soviet Union,

United States export legislation regulating . ‘5 ~Saviet trade can he-
divided into two general categories: Export. (,pnt_rpls and Credit Con-.
trols.

A. Export Controls

Prior to 1969, the Export Control Act of 1949 regulated expaorts. In
1869, however, the Export Administration Act® superseded the older
Act, although only minor changes were made. Under both the Export
Control Act and the current Export Administration Act every export of

commodities or technical information from the United States to any

-other country of the world {with the general exception of Canada®} re-

guires an export license.” ' ' :
The purposes of the 1869 enactment are essentlallv the same as its

prccieceswr s." Congress declared that: :

. It is the policy of the United States to use export controls (A) to the
- -extent necessary to protect the domestic economy from the excessive
drain of scarce materials and o reduce the serious inflationary impact
of abnormal foreign demand, (B} 10 the extent necessary o further

T8, Hee notes 12730 infre and aconmpanying texi. .

4, Act of Folr, 26, 1948, ch. 13, 83 Stal. 7, g5 amended, 76 Stat. 127 (1962), and T8~
Stat. 28 (1067,

5. Expurt Administration Act of Dec. J{} 1064, 50 U.5.C.A. App. §§ 240112 (Supp.

‘?:!!— L
B, 8. Pisak, Conxmsrence & Commerce 120 (3870) [hereinafter ciled as Pisax).

T, See petterally 15 CLF R, §§ 368-92 (1973), Other rules besides the BExport Contrul
Repulations govern the export of speciatized goods and data such 830 arms, ammunition,
implements of war and related technieal doata; nuclear source materials, facilities, and
relatod techualogy; gold; narcotics and marijuung; certain agriculiural commodities; ves-
sebs; und notural gas and electric energy. For the specific provisions governing the export. -
of these ttems, see Hoya, The Changing LS. Regulation of East-West Tredo, 12 Covum,
J. Trans®aTL L. 1, B-7 0,30 (1973) {hereinafter cited as Hoyal.

B, The definition of poliey in the 1969 Act differs from the policy staled in the 1048
At in (wo respects, Fimt, Congress declared as U8, policy the encouragement of irade
with st countyes with which the Unitedd Stares hes diplomatic or trading relations.
Second, the policy of the 1948 Act was 1o deny an expord lizense for exportation of any -
woanmodity ur techoical data to any Burepean or Soviet country thut would contribute
stgniftcantly to their military or economic potential in & way that would be detrimental
to the security or welfare of the United States, The cwrreni. Aet removes the “econpmic
pitential restriction. J. GIFFEN, THE LEGAL AND PRACTICAL ASPECTS OF TRADE WITH THE
Sovier Linion 102-008 {11971 {hereinalter cited as Gieren].
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_‘significantly the foreign policy of the United States and to fuifil} its .
“international responsibilities, and {C) to the extent necessary 10 exer-.
vise the necessary vigilance over exports from the standpoint of the:r
significance te the national security of the United States.? :

The export controls also apply to all goods and technology that could
make a significant contribution to the military potential of any other

nation.* 1 is clear that national becunty 18 the motivating factor in {he
restriction of exports.

The Act vests the organizational power to implement these controls .

in the Secretary of Commerce,” In order to effectively regulate exports,
a licensing system was established. There are two types of export licen-
ses: a genera! license and a validated license. The availability of an
export license for a particular item depends on hoth the type of. gqads
to.-be exported and the country of destination,

1. -{3aNgRAL LicENsE

A great number of goods on the United States Commodity Contro} -
List may be exported to Eastern Europe without the filing of an applica--
tion by the exporter or the issuance of a 'license document by the Com-
merce Department.’ These commodities are exported under what is
termed the *'general Heense.” Although the general license is reslly no.
ticense at all, the Commerce Department has perpetuated this fiction
in order to. impress upon expoerters the fact that exporting is a privilege
that may be revoked or suspended pursuant to the regulations and deci-
sions promulgated by the Department.”™ Currently there are fourteen
classes of general licenses. M

In addition to comimodity contrels, there are hcenaes for *'technical -
data.” " The regulations establish two brosd classes of technical infor-
mation, The first is unclassified, scientific, and educational technical
data, defined as all that information not directly or significantly related -

8.0 ULECLAL S 2402(2) (Supp. 1972).

WL kd 8 2UIHB) (Supp, 1974).

it Jd§ 24000 Sapep. 1972 )

12, Hoya, supre note 7, at T, MeQuade, U8, Trade with Eastern Europe) s Prusr :
pecis and Farpmeters, 3 Lw é. Poi. Int'L Bus, 42, 76 119017 {hereinafter cited as
MeGuade], . : ) o ' -

13, Gerves, swepra note 8, at 18

14015 CLERL B 3720 (BUT3).

13, Feubnicol daty is defined by the regulations as:

mformaiion ol any kind thet can be used, or adapled lor use, in the design,

prodoction, manviactore, wiilization, or reconstruction of articles or materials,

“The dati may lake 8 tungible form, such ss 8 model, prototype, bluepring, or

an pperating manual; or they may take an inlangible form such as technical

‘:Lnn'(*

IHCRR. § aTh.Ha) (1973).
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to design, production or utilization in industrial processes or instruction -
in academic institutions or.laboratories.'* A genera} license designated
GTDA is used for such information and can be obtained for export £0
the Soviet Union, If the information does not come within the definition .
set out above, another license must be sought. Although there are two
peneral licenses available for “other' information, only one is available
for exports to-the U.5.8.R. 1f the information is in published form,¥ the.
general license GTDR may be available, If the information does not fit -
into one of the categones of “pubhshed” data, 8 vahd&ted hcense*“ must -
* be obtained. -

2, Vaumatep License

If a particular item is not exportable to the Soviet Unien under a -
general license, a validated license must be-obtained. A validated li-
-cense differs from a pgeneral license in one major respect; where the -
general license was a mere right not represented by any tangible instru-
ment, the validated license is a right coupled with, and inesrporated
“within a written instrument.* There are currentiy six classifications of
validated licenses.®®

© With certain exceptions, such as for short-supply controls,® the-
'reqmrement for a validated license is intended to cover only those cate-
gories of goods or technology with enough potential for military or- stra--
‘tegic use to warrant Government review before exporf,®

Technical data are controlled in substantially the same manner as .
commodities, Any technical information not exportable under & general -
Jdicense requires a validated license,®

There are a variety of other regulations and requirersents applica-
ble to the export of commodities and technical data. The potential -
exporter should consult the Department of Commerce Export Regula-
tions and Commaedity Control List to determine exactly how they apply
to each particular situation ™

16. 1d. §% 378(3)a), (b} (1973).
17. 1d.

18, See notes 18424 infra and ACCOMpANYINg itexi, -

J3LE6 CRRL§ 3T (1973,

S 20, Jd. 8§ 372:24bHI)-6) (1973),

1. dd§ WTT {1973). ) :
22, MeQuade, supra note 12, at 77 Hoya, supro note 7, a1 7. The maein categories of

items restricted to exportation under a validated ticense are: some metals.and slloys and - -

gpecialized manufactures thereof; specified groups of chemicals, plastics, petrolenm prod-
uets, synthelie rubbers, and manufactures; some highly speciaiized kinds of machines and
machinery, scientific and control instrumaents, photographic.and oplicgl goods, aircraft;
some military 1ypes ol vehicles, and rmiwa} Car; m:d & few ilems usesd in the pm{l uckion
of arms and smmunition.

23, 15 CF.R. 8 379.4.8 (18973}, _

24, General Export Heputations are found in 15 C.R.R. §§ 388-399 {1973), The Com-
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3, Criteria Usep iN DETERMINATION OF LICENSE APPLICATIONS

_ Although the Export Administration. Act liberalized trade restric-
‘tions applying to the Soviet Union, there remain certain strategic goods

that cannot he exported.® Obviously for any denial of strategic exports .

to Communist countries to be effective, there must be a concerted effort
on behalf of all Western industrialized countries to. prohibit the trade
of certain commodities. To this end, a multilateral organization was.

established in 1949 known as COCOM.2 Today, COCOM includes all

ihe NATO countries except Ieeland, plus Japan.” The COCOM coun-
tries agree to embargo the export of specific strategic items to ail Euro-
pean and Asian countries {except Yugoslavia) under Communist con-
trol, The controls of COCOM apply to-the export of about 550 categories

-of goods and products in¢luding: arms, ammunition and implements of o

-war, atomic materials ‘and facilities, and other strategic goods.® "
COCOM controls are minimum restraints, and goods are periodically. .
added to or subtracted from the list of restricted items. Because partici-
pation in COCOM is voluntary, and the restraints are minimal, conn- .
“tries are free to embargo additional items on an individual basis. In fact,
the United States list of restricted goods is longer than COCOM's.

There are several relevant factors in the determination of how a
commodity should be regulated under the U.B. export cont.rols, Some
of the questions asked are;

1, ‘Is the commodity designed for, principally used for, intended for,
~or could it be applied to, a significant military use? N
2. Does it contain unigue or advanced technology that s estractable?
3. -Would it promote the military-industrial base of the country of
- destination? - ' h
4., Would it contribute to the economy of the Communist epuntries to -
" - the detriment of our own secusity?
5. - Are there adequate supplies of good substitutes available elsewhere
“that would make control by the United States futile?
B, -Are the guantities and types of equipment normal for the proposed
use?
7. Is the equipment an integral pari of a larger package {such as the
Fiat plant built in the U.8.8.R.}, and therefore, unlikely to be used
for other than the stated purposes?®

~modity Controb Listds in 16 CLF.R. § 389 (1973},

225, Bee noles:28-39 infre and secompanying text.

26, ‘The Muotual Defense Assislance Contrel Act of 1951 (Battle Act}, § 301, as
emendpd, 92 11.5.C, §§ 1611-13d (19684} suthorizes United States participation in the -
Inlersmlmnal Coordinating memltee ((,C]LOMI bee alse MgQuade. wpm note 1z, al

2. 111 Hayn, supra note 7, at B-4,
Mc{}uade_, supra oote 13, at 52 n.38.
EH. M. at 72,
29, Heartaps on East-West Trude Before the Subcomm. on Int’f _Finﬂm:e of the Sen-
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“The foreign availability of an item ‘‘is one of the more important

" facts taken into account 1n a licensing judgment.”™ In practice, the

foreign availability test is difficuit to apply, hecavse of problems origi-
nating with basic interpretation.®

Another problem of the foreign availability criterion is that reliable
facts are sometimes difficult to accumulate. Intelligence sources can.
often supply the information from non-Communist sources who may
have sold or produced the product/technology in question. Sometimes,
however, the only reliable information is held hy the Eastern countries,
and this presents both a difficuit and potentially embarassing sxma{wn
for information gatherers.® :

There are arguments both in favor of and in {Jpp[)‘:ltlﬂl‘l to a-more
liheral Uniied States trade policy. ® During 18#70-71 the Administration.
eased the licensing requirements for over 1700 commodities.™ Nonethe--
less, the fact that the governmest frustrated attempts by the Soviets to
purchase an automobile factory fo be constructed in the U.85,8,R..by -
Ford Motor Co. indicates that national security. retama wtahty inthe
{mai determination of an cxpurt apph;atson -

B Cred;i Controls

One of the greatest problems in U.B.-Soviet trade, prior to 1972, was.
credit. Because the Soviets do not have vast foreign currency reserves,™

ate Banking ond Curreney (Comm., Sih Lnng 2d Sess, 22324 {1968) {testimony of .
Lawrence MeQiuade, then Assistan, benrgtary for Domestic snd Internptional Business o
the Departimeni of Commercd),

B0l ad 224, Until 1987, an application toexport a particilar good might have been
rejected breause of its potentinl contsibution to the general economy of an Eastern coun-
try, This eriterion was dropped, bowever, as the more liberal Bxport Administration Af.i_
rephiced the obd legistation.

31, The follewing example is laken trom MeQuade, supra note 12, at BD-80. For
example, does the term “foreign availabibily™ mean that comparable ems might be
purehinsed or getgatty iaoe been purehased? Another dilemma exists when fimited guanti--
ties of on item deemed strategic by the United States are available fron other non-
Communist sources, SGi another question arizes in regard 16 products or technology.
avgilable tu the Soviet Union from other sources which will preduce simiinr, bul not -
vxactly the same, resulls as an American produet or techoology deemed strategic by the
United States, Dol the foreign item is more ex pensive, less reliahle, loss efficient, possesses.
potentially troublesome side-effects, or is penerally Iess sophisticaied. :

B2, For o more delailed discossion, see MoQuade, supra note 12, ol 90:9).

PR3 ,sml Hova, supra note 7, at #-11; McQuade, supr- note- 12, at'91-3.

4. Huya, supriz note 5, at 1

3h NUYL Times, May 15, 1970, at 1, col. 2.

6. The inadequacy of Suviel forelgn currency reserves necessitated their selling 3250
milhien in gold on the gold market in order to pay for the wheot purchased from the United
Stales in 1972 Spee Farvell, Soofet Payvments Problems in Trade with the West, in Bovigy
Economic PROSPECTS FOR THE SEvENTIES—A COMPENDIIM 0F PAPERS SUBMIFPED TO THE
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‘angd the ruble is not convertibie,¥ they prefer to include provisions for
“long-term credit exiensions in most of their foreign trade agreements,
especially those involving long-term, expensive projects {such as turn-
key plants®), Until recently the United States corporations were se-
verely limited in their negotiations with the Soviets beeause the govern- -
ment would not allow the extensmn of long-term credsts fo Communist -
pountries,®
_ The Export-Import Bank is the primary. source of credit for United -
States international trade. From 1968 to August 1971, the Export- -

Import Bank was precluded from financing exports to all Cemmunist

-gountries except Yugoslavia,® Not subject to exception by Presidential
determination, this blanket prohibition applied to any country whose
government supplied goods or assistance to a country engaged in armed -
conflict-with United States armed forces.” Congress repealed this prohi-
bition in 1971,% however, thereby reinstating an earlier prohibition
-against Expor{-Import Bank participation in transactions involving -

‘Communist countries.® This restriction is vastly different from the one -

repealed, in that a Presidential determination that the extension of
credit is in the national interest waives the ban. This relaxation of credit
control by Congress paved the way for President Nixen to make the -
determination that trade with the Soviet Union is in the national inter-
est. This was done on Qctober 18, 1972,* coincidentally the date of the
signing of the 1.8.-Soviet Trade Agreement,

Regulations concerning the Export-Import Bank are net the enly -
-gredit Hmitations on U.8.-Soviet trade. The Johnson Debt Defauit Act

Jowr Ecoxomie: Commirtes, 93d Cong,, 1st Sess, 690, 694 {1473) {hereinglter cited as -
‘Sovigr BEconome Proseecrs). It is important to note, however, that the U 5.8.R. main-
{ains vast reserves of platinwm and gold, both ﬂf which can i}e converied to hard currency-.
un ihe foreign exchange markets.

[17. The Soviet government maintains a policy of not sllowing the ruble to be traded - -
on internalional money markets. Thus, it hos no value outside the Soviet Union.

.34, The phrase “turn-key plant’ is used to refer to Soviet importation of an entire -
technoliggy—including physical plant, machinery, parts, technical® knuw'-huw-’*and i-raim»
b, See note 16D infra and aceompanying texs.

39, Export-Import Bunk Aet of 1945 § "(bu3) Pub. L, No. 90- 26.- § o), 82 Stat,
47 (1068), as amended, 12 U.S.C.A, § 635(b)(2) (1957), as nmended, {Supp. 1972}

A0, Huoya, supre wite 7, a8t 51

4b. Export-lmpuort Bank Act of 1845 § 2(b}(3), Pub. L. No. 80-267, § 1(c), B2 Stat,
47 11968, as amended, 12 US.C.A, § 635(b}2) (1957}, as umended, (Supp, 1972).

42, Export Expansion Finance Act of 19715 1(h}5), Pub. L. No., 52-126, 85 Stat. 345
LYT1L amending Bxport-import Bank Act of 1945, § 2(b}2), .12 U.8.C. § 835(b) (3} -
LR9T (eodilied o4 12 1L5.C.A. § 635(bH3) {31957), as amended, Supp. 1972).

43, Export-Import Bank Act of 1945 § 2(b){2), 12 U.B.C. § 632{b)}(2} {IJB’?}, s
natended, (Supp, 19721

44, Presidential Determination, Ocl, 18, 1972, on fils at the Export-lmport Bank.

5. Nee Trode Agreement, supra note 1,

https://surface.syr.edu/jilc/vol2/iss1/3
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of 1934 also restricts credits issued to the U.5.8. R by pnvate parties.
The Act, as amended, provides, in part:

‘Whoever, within the United Stetes . . . ‘makes any loan to such’
foreign governrmeent, political subdivision, organization or association
... . while such government . . .is in default in the payment of its
- obligations, or any part thereof, to the Lnited Biates, shall be fined
_ This section is a&pplicable to individuals, partnerships, -
“corporations, or associations other than public corporations created by
~nr pursuant to special autherizations of Congress. . . . While any for-
‘eign government is & memher both of the Internationsl Monetary Fund
-and of the International Bank for Reconstruction and Development

this section shall nat apply . .. ¥

Because the U.S.8.R. is neither 2 member of the International Monetary:
Fund (IMF) nor & member of the Intemational Bank for Reconstruction
and Development {World Bank), the Act applies. Furthermore, the -
U.8.5.R. owes the United States on both czarist and lend-lease debis ¥
The situation is not as bad as it might appear, however, for two -
reasons, First, provision has been made for the Soviet Union to repay.
the lend-lease deht." Second, the Johnson Act has bheen Hberally
eonstrued as not covering an extension of normal commercial credit as
part of a specific export transaction,™
Whereas the Johnson Debt Default Act has not served as a deter-
-rent to U.5.-Boviet trade, shipping restrictions that required ffty per-
cent of all wheat and cereal grains exported to the Soviet Union to be -
carried on 1J.8, flag ocean carriers® did have a significant eflect because
the cost of shipping in American vessels was substantially higher than
iin foreign ships.® The Maritime Agresment.signed in 1972 solves this
“problem by specifying that one-third of the trade will be carried by
American vessels, one-third by Soviet ships, and one- tblrd by third
country carriers.®

- 48, Ch. 112, 48 Stal. 574 (1934), o5 nmended. 18 U.S.C. § 955 (15709,

47. 18 LLS.CL ¢ 955 {18705,

48, See. COMMERCIAL AGREEMENTS, suprg node I, at 82-83, The Czarist debits were:
ansumed by 1he provisional government that took over power following the Russian Revo-
fistion. Although international fuw reguires the current government to repay these debts,
the Soviet regime reluses to accept this responsibility.

48, Agreement With the Government of the Union of Soviet Bociglist Bepuyblivs Re-
gurding Settiement of Lend Lease, Reciprocal Ald and Claims, in U.S.-Sovigr CoMMERCiaL. -
AREEMENTS 1972 105-07 (1573} [hereinafter cited ag Lend-Lrase|, '

B0, MeQuade, supre note 12, o4 65; Hova, supre note 7, al 13

HE. 15 LR § BTRE (19731 See also, Bilder, East-West Trade Boveptts! A Study
in Private, Labor Linion, State, ond Local In.‘.‘erferuwe wuh Foreign Pﬂitw, 1B L. Pa, L
ey, 844, 873.78 (1970).

52 N, Y. Fimes, June 11, 1871, at 1, col. 8; J. oF C(}M June 11, 1971, st 1, eols, 6~5; .
Wall St. 4, June U5, 1974, a0 3, col. 1; Washington, Post, June 11, 1971, at Al col, 6.

G J“lgn.’enwé:r twith the Government of the Union of Soviet Socialist Republies Re-
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. SOVIET STRUCTURE AND POLICY.

Any American businessman contemplating trade with the Soviet
TInion must alse be famitiar with the structure of the State-trading
organizations with which he will be dealing, A thorough understanding
of the internal Soviet framework for conducting International trade wiil
place the American seller in a better position to identify and cope with
the problems that invariably arise prior to the consummation of a -
contract.™ Moreaver, this understanding will enable the American nego-
tiator to comprehend the policy considerations which form the basis for .
the ultimate Soviet decision to enter (o1 not to enter) into a business -
agreement.

A. - Internal Orgamzatmn

'Thereisa tundamental r:om,eptuai dﬂference between the organiza-
__tmns that carry on trade in the United States and the Soviet Union.
"Whereas private commercial activity dominates United States trade, all
- Boviet ventures into foreign markets are made under the auspices of the -

State.® In.the Soviet Union, the State decides what merchandise will -
be bought, sold, bartered or dumped abroad.® The diagram below de--
picts the- extent of control exerted by the State.”

i ALUREEMER SOVERT LIE T 17§ 5L !

1
£ 3 g 1
PN TR AT TR OF it | . .
L FA ML PATY - FHLNTTL 18 MINISTERS - L EY
L Tirpriasin urematacy, Tiomsnnl A Wy, Vtraart S habpsm Fmuteo
RIS TRIES AN TR FLIL *
AERLES Il ED i ol
STATH PLANKLNG wmm b £ L e fowE
WHISFLAY S Mki«hiﬂ\
. W NTRUAE T
-y AL TERF MIXIRTHY
B SHIEEETARE trereaag Jmupnnirt
Bl AMari - . HELTIY 0F FURFILS SLALS ot WRESITEOHM bl GF THR L5500
[ e . . . Pawiludby, Aluiars T A Bacar. Sladmen
i.!-mulm‘:n‘;:k dipel . ST FILAT THEIGEY W16 s, n Hopara Haeden: Lank, Lak . Londin -
" A }ll'alt THIE Haegyh Tcamusrt ol Pros 1 Emge, Fasa
- ! Alatmranrankies Elani, Felanan
. . . Wortstiad Hustpluvdea &K Brcemh
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.A:.' "U“md’“q e ;;3" »!I CUSMLNTIRE &% ATENUE AR TRHROLOGY }h

LitDnidiiinaa #td Litheghiicion

=
AR THARIE Uab4 FRATIGN Laggac e

FHFESLN TS s TInS

| MM TEIH THADING (o i l FIMIEHIS TRADE PETEGA NS

M Wt aah prlly b s 1 ratsaaher duzaliin

FuiLy dmg Cerfain Mannmv Matters, Annex i, in U8, -Savier Commereia, A{.itnwmm
Pt 25 (1970,
At Kee notes (31168 infro and accompanying text,

58, PisaRr, suprg note 6, at 142; Bennan, The Lega! Irramcwurk of Trade Between
Plannpd and Market Evenomies: The Suvviet-American Example, 24 L. & CoNteMP. Pros.
482 (1958) {herpinafter cited as. Bermanl . ' B .

B, Pisar, sugrn uole 6, at 142,

7. Copyright 1972, Reprinted from the November 1872 issue of The Business Law-
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-Abthough this diagram appears, at first blush, to be extremely complex,
this is not the case. The iop half of the diagram (those blocks above the
Ministry of Foreign Trade) is primarily illustrative. The blocks repre-

senting the Supreme Soviet, the Central Committee, the Council of -
‘Ministers, the Presidium and GOSPLAN, are included in the diagram -

‘to illustrate the three principal characteristics that distinguish the So-

-viet system of foreign trade from that of most other couniries: first, that -
Boviet foreign trade is operated and administered by State agencies;.

second, that integrated national economic planning (organized by GOS-
PLAN) serves as the foundation on which all trade is conducted; and

third, that the Communist Party heads the government which directs -

the economic planning.™ The bettom of the chart, the core of which is
the Ministry of Foreign Trade, is of muore concern to the prospective
American seller. The parties with whom the American will have the
most contact are represented in this part of the diagram.

" The Ministry of Foreign Trade, aided by other interested minis-
tries,™ state committees,™ and the Soviet State Banlk,® prepares the
final export-import plan which must correspond with the goals estab-
lished by GOSPLAN."” The Ministry of Foreign Trade has the adminis-
trative regponsibility of putting the resultant plan into effect,™ and to
‘that end is divided up into a number of geographic and functional de-

partments that deal with the entire range of cammerual relations with .

both Capitalist and Communist nationsg,™

As-the chart indicates, the: Ministry of Foreign Trade has direct
control over each Foreign Trade Organization {FTO) and Foreign Trade
Delegation. Each of these State agencies plays a distinet role in the

furtherance of Soviet trade in foreign markets. The trade delegations - '
appear on foreign markets as representatives of the Soviet State, and .

“ser, with permission of lhc Américan Bar Association and its Section of Cﬂrpomtmn,

‘Banking and Business Law, 1t was originally contained in Nehemkis & Scholthammer, -

Internationad Busimess Transactions with the Seviet Union and Mambland China; Pros-
poeels und Hazards, 28 Bus, Law. 17, 40 (1972) {hereinafier cited as Nehemkis &_.Schui__i‘_-
hammer].

B8 Berman, supro note 58, at 483, See notes 86-82 infre und accompanying Lext..

B9, B, ministries of Finance, Merchant Marine, and Agreubiure,

B, Eg, sule conumnittees for Seience and Technology, h!rug.n i con.u_mic Relations,.
and State bPl urity (K.G.B.). g

Hi. Nehembis & bchuiihammer, supra na!c B7,.at. 4

B2, M,

B3, Berman, supra aoke 55, al 480, :

G4, Prsan, supra nole 6, ol 13; Nehemkis & Scholthammer, supra note 57, 6t 26,

Some of the more important funetiong of the departments within the Ministry are:

negotinlion of commercial treaties with other countries; regolation and administration

of tarills; issuance of expurt aud Dnport Heenses; and direction of otlicial trade delegatiung
and corporaie instrymentalities authorized to epgage in hvernational commerce. Nee

Pisait, stpra note 8, at 143, for a fnore detated lisy of these funciions.
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they serve as a component part of the diplomatic corps of the Soviet -
Union abroad.® Under Soviet law, the trade delegations are not legal © -
entities, and therefore, cannot sue or be sued. Further, they are not .
responsible for their debts® Because the trade delegations can, and -

often do, invoke the doctrine of sovereign immunity, the United States,

with one exception, has forbidden them from entering - American terri- -

tory. ¥

Because Lhere is only one trade delegation in exmtence inthe United -

States, its utility is severely limited. This is one reason why United - -
‘States corporations have been slow to enter the Soviet market. Without :
areess.to reliable information on Soviet markets, American corporations -
are unable to aderguateiy ‘determine. the needb of their potential pur-.

-chasers.®

The. problem of sovereign immunity is unigue 10 the Soviet trade .

delegations and does not exist when. American corporations deal

with a Soviet FT0.% A Soviet FTO iz a judicial person, and conse-

guently acquires rights in property in its own name, incurs obligations,
and sues (and may be sued) in its own right,™ The PTO receives a
charter enumerating its powers and the amount of its chartered capi-
tal,” There are approximately 55 trade organizations, each one possess-
ing a monopoly of foreign trade transactions in a particular sphere of the
econemy.™ Not all trade organizations are empowered to engage in both
the import and export of commeadities; some are limited by their charter

- 65, Herman, sterg note 55, at 486,

B&. fd, ' _

67, fd, See alsy Prsan, supro-mte 8, al Y6; Nehemkis & Schollhammer, supra note
G7, ab-27. The sole exception to the American exclusion of the trade delegations is the
Amitorg Trading Corporation.. Amiorg is organized under the laws of the State of New
Yeork. Having its priocipal jdace of business in New York, Amtorg acts as an agent on
Lehulf ol Soviel enterpeises, "The basic functions of Amlory are similar (o those of the trade
delpgations established in olher countries, and include: the issusnce of import licenses,
pranting of permits fur the transit of goods through Soviet territory, the delivery of certifi-
tbes of origin, and the inducement of compliance with Soviet fumgn trude regulations,
Another important function of the trade defegations, in general, is 1o study local economic
conditions, report on sales possibilities and aid local businesses by providing mfr)rmal!on
redating to market potential within the Soviet Union, Pisar, supra, at 152 _

Although not foreign trade delegations per se, the trade representatives in Washing-
tun serve Lhe same purpose. See note 132 infre and accoropaoying text, The Kwmu River
Prirchasing Commission jocated in Mew York, deals exclusively with materials related to
the Hama River project, and would be more akin to sn FTO. See notes 69-72 infra and
accumpanying eit..

GH.One solition Lo this problem would be the alteration of the irade delegalums
tigh{ to claim soversign immunily. For example, soverugn immunity couid be made
availuble as a delenge only in limited situations,

649, Berman, supro nole 50, at 487, Pasar, sup note G, at 147,

0. Beeman, supra note 53, al 487 .14,

1, Id. at 487 n.i8.

T4 ld. at ABE,
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o import goods only; others to export. oply. Still other FT(¥s may he. -

chartered to deal in a wide range of products, but.are confined to a
specific geographic area.™

The American businessman must not Jose sight of the fact that the -

~FTFO, although appearing to be autonomous, forms an integral part of

‘the State memopoly of foreign trade.™ In addition to the fact that some -

JFT'0's are housed in the same building that contains both the Ministry
of Fareign Trade and the Ministry of Foreign Affairs,” the Minigter. of

‘Foreign Trade appoints both the president and the vice-president of the .
‘trading organization, Thus, the chief executives of these State organs.

are subordinate to the Minister of Foreign Trade and are subject 1o
disciplinary action taken by him.™

Another significant fact is that the trade organization, with whom -
-the U.8. businessman is negotiating, is neither the manufacturer of the -

goods it sells, nor the user of the goods it purchases.” The FTO is the
middieman between the Soviet user and the foreign supplier. The FTOs
-are bona fide principals, having the power to enter into binding con-
“iracts,™ The Soviet Union is not respensible for the FTO's debts, how-
ever, ‘and as noted above, the FTO 15 not entitled to claim sovereign
immunity, In the course of negotiations between the American business-

man and the FTO, the Soviet domestic enterprise which will use the -

-eominodities heing discussed may assist in the negotiation of a particu-
~ lar contract, but nonetheless does not qualify as a party to it.”
The FTQ is the entity with which the American businessman will

-deal. Each organization negotiates commercial transactions and makes -

_purchases on the traditional criteria of price, quality, delivery terms,

‘ete., and. frequently. attemptb to arrange payment in the form of goods -

:rather than foreign currency.®

The Soviet Union has made, and continues to make, attempts €0 -
adapt its internal structure to foreign trade. The existence of the All~
Union Chamber of Commerce represents one such attempt. It is similar -~
1o the chambers of commerce established by private traders in market -

economies. The primary responsibility of the Chamber of Commerce is
to promote and facilitate international trade.™

. .'.'fli. A list of the PTO' is available from the Department of Commerce.

1. Pisag, supra note G, at 148; Berman, supra note 55, at 489; Nehembis & Scholl-

h.mmmr stera e 19, at 2.
m. Nehembkis & Schollhammer, supre note 57, at 29,
76, Berman, supre nole 45, at 449,
TV, Pisar, stpra sote 6, at 148 Nehemkis & Schollbanuner, supro nole 57, ol zq
T8, Jd.
T, Pisan, supra note §, at 148,
8 MoeQuade, supra note 132, at 84, See notes 105-84 Infre. and secompanying text.
R, Nev generally Pisan, supre oote B, at 145-47; Berman, supry note 55, at 492-96,
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There are certain functions of the champers that distinguish them

from American chambers of commerce. In the 1J,.8.5.R. the chambers.
-also vontrol the administration of the foreign patent and trademark -
registration system.* More important than this, however, is the fact -

that the All-Union Chamber of Commerce controls the machinery used
“in the arbitration of international trade and maritime disputes.®™ Al-

though under the jurisdiction of the Ministry of Foreign Trade,™ the -

-Boviet tribunals have acguired a reputation for fairness and impartial-

ity,* and the Commissions" decisions indicate a thorough familiarity- -

with the commercial law and customs of many countries. .

B. Foreign Trade Planning and the Policy Involved

It is common -knowledge that the Soviet Union is a highly
structured state, with ail levers of power in the hands of a select group
of Party and governiment leaders. Over the years an intricate apparatus -

‘has heen developed to control all activities designated to be in the public

‘interest. The natural resuit of such a complex organization has been to-

_reduce every aspect of natienal endeavor, both internal and external, to

an integrated “plan,” which reflects the priorities prescribed by the

‘governmental leaders.
_ The national economic plan is developed by GOSPLAN, based on
a list of priorities handed down from the upper echelons of the govern-

ment. This concept of a centrally-planned, command economy is con- -
-sidered superior to the spontaneous, “aimless” nature of 3 pure market

econpomy.” A national economic plan 1s the only viable way to achieve
the ultimate goals of:

Fhe All-Unien Chamber of Commerce is also a juridical person, with the right 1o arquize, '

“alienate, and lesse both movable and immovable property. The Chaniber of Commeree
is iree to enter into bingding roniracts, and thus sue and be sued, but ¥ is limited by its
wharter in respect Lo those activities it may pursue.

Iy addition, the specilic funetions of the chambers inelude: establishment of perma- -

nentorefations with comparable foreign organizations; sponsorship of trade and industry

Tairs, at home and abroad; furnishing of marketing information; issuance of certificates -
of origh ug exported goods; and certitication of quality after examingtion of preducts;and

ptopulivn of juint venlures between Jocal and alien firms.

K2, Berman, supra nole 50, at 497, Piear, supra note §, at 145-46. Basically the

T, oM

wliambers serve as the foreign party’s Yagent™ or represenlative in registering the palent .
s trademark with the State Committee on Inventions and Discoveries which actually .

“adlministers the patent and trademark registration system.
C HiE Two specialized tribunals, the Foreign Trade Arbitration Commission and the
Maritime Arbitration Conunission, are maintained for the specilic purpose of adjudicating
disputes. - - )
B4. Berman, supra nole 55, at 492.43,
Hi, Id,
86, Nee generally Pisag, supra note 8, ai 154-60.
87, fd. o 155; Berman, supra note 55, at’ 4086,
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-8} guaranteeing the independence of the develupment of the national
-gconomy, b) the vigtory . . . of the socialist system of economy and the
. -gradual transition to com}:ﬂumam, ¢) the rejection of disproportions in
" ‘the national economy and the creation of necessary reserves for the
struggle apainst such disproportions ™.

With these long range goals in mind, the Soviet Union iaoks tothe world.

~market to fulfill three major goals. First, the world market is a supple-

- mentary source of supply to overcome deficiencies in current operative .

State plans in production or over-all planning.* Second, the world mar-
ket affords an opportunity to acquire capital goods. This takes the form

of importation of sophisticated technology, and lessens the amount of =
investment needed to develop similar technology.® Third, the foreign -

markets allow the Soviet Union to obtain foreign currency through the

exportation of its own products. This currency build-up facilitates the

importation of commodities which can only be obtained on a cash-sale
basis. The fact that the ruble is not a convertible currency makes it even
more imperative that the Soviet Union acquire foreign currency.

These policies and concepts are clearly reflected in the foreign trade
plans. The process beging with general instructions {enunciating the

‘broad annual goals to be attained) from GOSPLAN to the Ministry of

Foreign Trade.” In the case of the import plan, GOSPLAN surveys the
needs of the Soviet economy for foreign goods, paying particular atten-
tion to productive equipment and technology. To facilitate this process,
domestic manufacturers and consumer enterprises submit applications
‘to GOSPLAN, requesting certain items. A further investigation of exist-

‘ing domestic production levels is conducted, the results being incorpo- -
rated into a balance sheet showing the estimated output and anticipated

‘need for each major product. An attempt is made to compare domestic

‘produciion costs with 1mp0rtatmn costs.” Once this process is com-

‘pleted, a provisional import plan is drafted. The Ministry .of Foreign
Trade then prepares its own schedules and consults with the various
‘trade enterprises under its jurisdiction. Eventually, a revised plan is

- submitted to GOSPLAN and the Council of Ministers for ratification ®

“It is on the basis of this plan that the trade organizations seek supphers
inn order to fulfill their obligations.

#3. A M. Smrnoy anp NN, Livsidoy (eds.}, Vagsknisis Tokcoviia BSSR Forelon .:

Trank ok THE U.S.8,H, 9, 17, 18 (1954).

8Y. Nehemkis & Scholthammer, supra note 57, ag 25, The wheal. deals of 2963 and

“1972 are prime examples.
S 00, Id. See alse Berman, supra pote 55, ut 497,
91, Sew Prsan, supra note 6, at 156-60,
%2, “T'his s made ditficalt becavse the Soviet pricing system is artificial, and the
frelgn currency markets are in a constanf siate of fux.
3. Prsar, suprit note 8, at 157,
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C “The Attraction of the United S‘tates as a Trading Partner

The long standing Soviet, policy of rejecting trade with the West. as
antithetical to the Communist jideclogy is gradually being laid to rest.

Accerding to. the Directives of the 23rd Congress of the Communisy.
Party .of the Soviet Union, the trading agencies should strive toward

- improving the import structure of Soviet irade by selecting for procure-
~ment such types of raw materials, commodities and finished goods as

. -involve higher current costs and vapital mvestmentg when produced
~within the countsy,

In fact, from 1965 to 1971, Soviet imports from Weqtem countries®
increased from $1.6 billion to $2.86 billion. Likewise, Soviet exports to.-

the West rose from $1.438 billion to $2.71 billion during the same pe-

riod.® Whereas Great Britain and Finland had ranked as the Soviet & -
Union's foremost Western trading partners prior to 1970, Japan has :

ascumed that position sinee 1970,
"The two main objectives of Soviet trade, to fill the pumercus. bare

patches on the industrial horizon, and to catch up with the scale of -
output already achieved by the major economies of the West,¥ cbvicusly

Himit the countries with whichk the Soviet Union can trade effectively,

This is reflected in the fact that since 1968 about forty percent of all

Soviet imports from the West. have fallen in the category of “machinery.
-and equipment,”’#

The forms of industrial cooperation through which the Boviet Union -
attains its foreign trade goals vary. Key factors include: political consid- =

erafions, the amount of trade conducted in the past, and the type of

~venture contemplated, The first step in the approach toward Western

‘markets has generally taken the form of an intergovernmental agree-
ment. These intergovernmental agreements cover economic, scientific

and technological cooperation, and lay the basic framework within .

which to increase collaboration and set the stege for detailed agreo-
ments.” The Agreement on the Establishment of the doint U.8.-Soviet
LCommercial Commniission, the Trade Agreement, and the Agreement on
the Bstablishment of a 11.5.-U.8.5.R. Joint Commission or Scientific
and Technological Cooperation,™ all signed in 1972, are examples of

94. lzvestia, April 'lf), 1966 {in Russian).

95, P. Pererson, U.S.-Sovier Commercml Reramions v A New Era 75 {1872)
{bereinafter cited as Pererson]. Those countries considerad Western sre: Japan, Umtcdjz

Kingdom, West Germany, Finland, Ytaly, France, Umted States, and Canada.
HG,-Id, at T4,
87 PisaR, suprapote 8, ai 34,
“H8, Peressoxs, supro note 93, a1 76,
Y. Yalowiiz, LS. 8.0.-Western Industria! Uegperation, in Soviey EconoMic ‘PrOS-
I'H s TEe, 1 OB
HEL See ComMErciaL AGREEMENTS, supra note I, at I; SoviEr Economic PROSPECTS,
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this form of intergovernmental agreement..

A slight. variant on this approach is the formation ﬂf cooperation ;'

‘agreements between major American businesses and the U.S.8. R, State

Commiittee for Science and Technology.'™ An agreement of this kind

calls for the exchange of specialists and information, joint research pro-
grams, purchases of -equipment and technology and licenses for
. production processes, Several United States firms have concluded
- agreements of this kind in the past two years.'®

A more conventional form of cooperation is the conclusion of licens-

ing agreements and the importation of whole factories or processes.!®

Often incorporated info this type of agreement is a provision for the .
marketing of the end preduct, to be conducted by the Western firm /% -
Another method of industrial cooperation is specifically designed to -

facilitate exports to Western markets, in addition to bolstering the
V.8.5.R.'s industrial capacity. One way to achieve this is the formation

of joint or wholly owned companies outside the 1.5.5,R. Although there -

are approximately thirty of these companies in various countries around

‘the world,"™ there are no such enterprises within the United States.

‘Production-sharing is a variation on this approach which involves par-

tial manufacturing or assembly in the Soviet Union, and marketmg by

-2 Western trading pariner."

Another form of agreement utilized by ihe Soviet Union is one

‘where the United States trading partner provides equipment and tech-

“nology on credit for an industrial plant in the U.8.8.R., but no equity -
or supervisory rights are retained by the V.8, corporation.™ Repayment. -

-of principal and interest is in products from the installation at pre-
- arranged prices. The prices would be set so as 1o guarantee a profit for.
-the 11.8. partner on the original investment.®

Probably the best known and potentially most significant form of
-industrial cooperation relates to natural resources development projects -

in Siberia and the Far East." Ordinarily the Western firm supplies
technology and equipment on credit. Repayment ig in product “at pre-

arranged prices” deferred until the project is completed and in produe-.

Csnpaen ke D8, al T4, ’
101, Hovier Bcovosic ProspECTs, shpro note 84, at 714,

L Several American (irms, including General Electie, American Can and Qeci-

dental Petroleiin, have conchuded such pgreements.
1K See nole 180 infre and accompanying tesi,
104, Bovier Economic PROSPECIS, supra-note 89, a1 714,
5, fd.
v, fd. :
HiT. fd.; Nehemiis & Se hu!lhdmlntn supre note 57, at 240,
R, Sovier Bconomic Prosegers, supra sote 99, ai T14-14,
13, Id.
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“tion. Semetimes supply contracts are negotiated following the repay-
meni of the original credit extension. The immensity of these projects
is remarkable, with deals ranging in value from $190 million'" to $1.2
billion'M already in progress.

With the knowledge of the forms of industrial cooperation preferred -
by the Soviet Union, it is possible to predict what the Soviets will.
request at the negotiating table. Generally the U.5.8.R. expects the

Waestern firm to supply the eapital, technology, engineering, marketing,

and maragement training, all without any ownership rights, in return -

for pash and payment in kind when the installation {a turn-key plant,
for example) is in eperation. In addition, the U.8.8.R. contributes labor,

raw materials, basic plant facilities, and various other locally available
elements.t? Under this kind of arrangement the Western partner can
purchase finished goods at a price well below what would have been its -
own eost of manufacture. Similarly, payment in kind involves less de~

pletion of foreign currency reserves held by the Soviet Union. In addi-
tion, the U.S.8.R. is assured of access to markets '_w_hich might not have
heen available otherwise ¥

An examination of both the Soviet and U.B. economies provides an

insight into the kinds of deals that are more readily negotiable,''* While

the Soviet Unien has maintained an average, real growth rate {in terms -
of GNP) of approximately 5.8 percent since 1850, as compared to about

3.8 percent for the United States,' the Gross National Product of the

Boviet Union is only one-half that of the United States.”® This figure is -
‘more startling when it is considered that slthough 33 percent of the

Russian GNF is investment, the fevel of technological development in
the 1.5.5.R. 15 only about 45 percent, relative to the United States!"

Irrespective of the fact that the Soviet economy has certain weak- '
‘nesses, the most notable being consumer goods, the Soviet Union has

certain strengths upon which the United States can draw, Metal pro-

‘duction in the Soviet Union, including titanium, chromite, manganese .

ore, iron ore, nickel, and bauxite,! far surpasses.that of the United
States. In addition, the Soviet Union has vast natural gas resources that

11), Japan s supplying $1%0 miliion in umber-pmductmn eguipment. in yeturn for
tandwr-and woud chips.

111 Western Europesn nations are supplying large diameter steed pipe in retern for
bng-terns nalural ges deliveries, -

12, Prsar, supra note 6, al 39; Nehembkis & Scholthammer, supra note 57, at 20-21,

i, PisaRr, stipre note 8, al 39,

114, For.a more detailed discussion, ser PETERSON, supre note 95.

MO I, at 28,

S . a3,

1Y, Id, al b,

IR, Id, al B,
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_have been untapped until very recently, Platinum, needed in U.8. pro--
‘duction of automobile emission controls, is in short supply in the U.B,,
“but plentiful in the Soviet Union, Gem diamonds and timber are also -
commodities that are marketable in the West.*" The United States, on -
the other hand, is strong in the general areas of chemicals, _agncultural' :

-preduction, consumer goods, and techrology.'™
' Possibly the most important aspect of the problem is the fact that

‘because the United States is more advanced, in a technological sense,

the UL8. vorporations have a superior bargaining position, not only in

_relation to the Soviets, but also in relation to-the rest of the developed -

“West. This lever can be used effectively since the Soviets are now realiz-
-ing that to mainiain their great power status in the worid, where indices

of power ate increasingly economic, they must implant large amounts -

of foreign technology directly into their economy. This can be
- accomplished through one-time, know-how arrangements and ene-time,
turn-key plants, in addition to long-term joint projects. However, com-

-plex technology is constantly changing—new means of achigving the end - :

result at less cost are found all the time. Advanced technology takes
‘time to-be developed.' It is in the joint, long-term research and devei-

opment prajects that both the U.8.5.R. and the American corporation -

can profit. The Soviets do not want to purchase equipment that will be
outdated in a few years. Likewise, the American corporation wili find
that the Soviets have the ability to develop and apply sophisticated

“techniques, given the proper foundation. It is with these realizations in .~
mind thal the American corporation will discover the U.8.8.R. to be -

both 2 compatible and profitable trading partner in the future.

L CURRENT PROBLEMS CONFRONTING AM ERI LAN
SELLERS

"The first two sections of this article putiined the general framewark

-through which the United States and the Soviet Union conduct their-

‘foreign trade. The existence of trade contracts between United States

corporations and the Soviet. Union reflects the fact that the differences - .
“in the two governments’ policies are reconcilable. In order to facilitate -

the negatiation of future deals, and in a spirit of mutual cooperation,

‘the Trade Agreement of 1972 was signed by then Secretary of Commerce -

- Peterson and N.8. Patolichev, the Soviet Minister of Foreign Trade.

The Trade Agreement, and the Lend-Lease Settlement signed on
the same date, do not represent a solution to all of the problems that -
arise in U.8.-Soviet trade. In fact, new problems, not contemplated at :
the time the agreements were negotisted, have arisen that could sub-

119, Jed. Spe also i, & 78, 77,
120, fd, at 76,
12§, Id. at 10
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stantislly impair Soviet-American trade in the future. In addition to the
legislative problems, however, the American businessman must also be
equipped o cope with those issues that arise during actual contract
negotiations. Both dilemmas are explored in this section..

A. . Problems Posed by Congress

The signing of both the Trade Agreement and the Lend-Lease Set.
tlement in October, 1972, represented a bonz fide effort on the part of
both countries to encourage Soviet-American trade. This form of bilat-
eral agreement is usually the first step taken by the Soviets in widening
trade relations with foreign countries. For President Nixon it was a
marked reversal of his anti-Communist attitude of the fifties, Nonethe-
less Congress seized upon the Agreement, and the promises contained
therein, in an attempt to alter Soviet emigration laws.

~Article 1 of the Trade Agreement specifies that;:
*Each country shall accord unconditionally to products originating in or.
- exported. to the other countey treatment no less favorable than that |

‘necerded to like products originating in er exported fo any thlrd coun-
‘try in &ll matters. , ., .

in other words, most-favored-nation (MFN} treatment was pledged 1o
the Soviets. This pledge is important for two reasons, First, it is contem-
plated that the Trade Amendment, to run for three years unless ex-
tended by mutual agreement, will not enter into force until the MFN
fegislation is passed."™ Second, and equally important, is the fact that
$674 million {out-of a total amount due of $722 miilion) to be repaid
under the Lend-Lease Settlement will not be due until the MFN legisia-
tion is passed.' Thus, the granting of most-favored-nation treatment
forms an integral part of both U.S.-Soviet sgreements.

At the time of the signing of the agreements neither side contem-
plated any problems relating to MFN, The Congress, however, appears
lo'be on the verge of rendering both agreements meaningless, The House

‘o Representatives, in passing H.R. 10716 ('rade Reform Bil}), attached
two amendments proposed by Charles A. Vanik (D). Ohio). The first
amendment to the Bilf, passed by a 319-80 vote, forbids government-

122, Trode Agreement, supra note 1, arts, 1, ¥ Technically, the Trade Agreement
will il enler into force until an exchiange of written notice of acceplance takes place. The
exchange of notices, of esurse, will not occur-until MFN is granted.

123 CoMmRRCIAL AGREEMENTS, supra note 1, at 76, The author would Lke to express
HN thanks 1o Dandel . Stein, Buresu of Engt-West Trade, Department of Commerce, for
_lm. aid in tonceplualizing 1he problems presented in. Part 11 of this paper, The views
Presented herein do not Tepresent Mr. Stein’ 8, por are ihey a reflection of the Department
of Commerce position,

V24, Lend-Loase, supro note 49, at 4(bIGiL
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‘hacked trade credits to the Soviet Unjon unless the Soviet government

gases its resiriciive emigration policies,* In fact, no Government--

‘backed, i.e., Export-Import Bank, credits could be extended to a Com-

munist. nation if the President found that its government denied the

right to emigrate or imposed more than nominal fees or taxes on citizens
who wished 1o emigrate.’* The second amendment would deny most-

‘favored-nation status for trade to any Communist nation not allowing .
free emigration,'w It is 3 weli-known faet, of course, that the Soviet

‘Union does not allow free emigration. Although this legislation has to

‘go to the Senate for passage before becoming law {the President has

made clear his intention to sign the bill into law regardless of the anii-

Soviel amendmenis), t,:he Vanik proposals seem certain to win approval .
:in the Senate, where a majority of Senaters have endorsed a similar set -

of amendments introduced by Senator Henry M. Jackson (D, Wash,) ‘&
. “There is still hope, however, that the Senate version will be differ-
“ent enough te send the bill back to conference, where a compromise
«could be worked out on the Soviet trade provisions. A possible solution
-would be to aliow the President to make a determination that a Com-
‘munist ‘government was “making progress” in its efforts to allow free

emigration, ' Congress would probably reserve the powerto revoke any.

loosening of current restraints on U.S.-Soviet trade, if it disagreed with
the President’s determination on the easing of emigration restrictions.'®

1, Cononessianat. ., WNmY REr., vol. x‘(xi No. a(} 81 3256 (Dec, 15, 1874).
126 M. Lk,
127 M.
CURER T et 256,
128, Id. a1 3257,
B The issue of most-favored-nation treatment for the Soviel Union has elicited
mam\ urgaments hoth fur and against the expansion of 11.8.-Soviet frade. Those favoring
“the expansion of (L8 -Soeviel trade maintsin that the United States would benetil econom-

teathy un (e basis of comparative advamtage prineiples. More tmporiant is the argument.
ihat history shows that ereading with each other improves the relations between the peoples
nl diffvrent countries. Prar, supra note 6, emphasizes Lhis point throughout his book. On,

the uther hand, Americsn opponents of U.8.-Sovigt trade take a moere emotional ap-

~prosch. They argue that American security will be serivusly. threatened by exporting -
techindogy (6 the "enemy.” For support of this proposition, they cite the Vietnam Way, -

the Middle East, and other hot spuls around the world,

A second argument offerad by the restrictionists s that Commupism is & “moral evil,™
A tlmt a8 w - naber of ;)rmupie the United States should pot deal wrih C{Jmmumsl
CERIE e,

While the expansionisis geverally agree that nationsl security must be protecied, they
argue thal the crugal issiue is whai eflect. America’s extending or withholding trade will

hiave on Communist policy. Framiog the issue in this way, expansionigis maintaio that

enesiraging trade io nonstrategic goads will stimulate the Communist desire for o peace-
b world and diminish any sppetite for military copfrontation. An American embargo
winitl fe ipellective. The Suviels have already indicated that they wiil go 1o other markels
Lo bt goods they need i the nited States will nob deal with them; and they will he
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B. Problems Confronting the Businessman During Negotintions

in the United States, domestic commerce is conducted against a -
background of private ownership and freedom of contract. Management

is always responsible for profits, the sine gua non of private commerciat

activity. This basic environment does not exist when deals are made-
with the Soviet Union. There is no private ownership in the U.S.53.R.-

Furthermore, only a limited number of organizations are empowered by
the State to negotiate and conclude contracts with foreign enterprises.’™
In eifect, American corporations are trading with the Soviet State. This
unfamiliar situation poses many unigue problems for the American
businessman. To bargain effectively with the Soviets, the American
negotiator, either corporate executive or corporate counsel, must
understand these problems and be prepared to cope with them when
they arise, ' '

. ACCESS TO THE MARKETS

One of the first problems that an American businessman contem-
plating trade with the Soviets encounters is a lack of information. It is

difficult for the American exporter to determine the exact needs of his -
poiential buyer. Whereas the American husinessman can promote his
product and create a market for it in the United States, normal commer-

cial promotion is virtually non-existent in the Soviet Union. Neverthe-

less opportunities do exist for Western firms io display their produets .
to potential buyers. Until just recently the officially sponsored trade -
fairs and exhibitions provided the only opportunity for Americans to-
advertise their products, The Trade Agreement, however, provides that.
the United States may establish a governmenially-sponsored Commer- .

cial Office in Moscow, operated through the United States Embassy

located there *# Likewise, the Soviets have opened & trade office in -

Washington. Despite the fact that the Trade Agreement is not officially
“in force, the provision relating to Commercial Offices has become effec-
ive de facte. The U.8. office in Moscow will provide the U.8. business

steeessiul. When Ford Motor Cu. was precluded by the Nixon Administration frem build-
ng 4 car manulheburing plang in the U.8.5.R., the Soviets asked Fial tobuild i for them,
The plant, built at Toghatti, is now in full prud\tcium

The yest rictionists respond thal sny contribution Lo the Soviet economy will help their
mililary capabilities. This is oot true, The Soviet Union develops and muintains s
miblury capabitity with domestic resources that are wotolly independent of Soviet foreign
trade. A study of The Soviet economy clearly indicates thal heavy industry, vital 19
military dovelypment, has always been the Lop priority of Soviet planning. The remaining
resotirees arp then alfocated to the nonmilitary sectors of the economy.

Seeoghw, Boya, supra note 7, al 32-36; Mefluade, supra note 12, at 44.51.

131, See notes 69-80 supro and accompanying text.

132 Trade Agreement, supra note 1, art, 5.
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-gommunity {fvith current information on Soviet markets and facilitate
- “introductions of American businessmen to the appropriate Soviet minis-

‘tries. In addition, bilingual stenographers, communications and expen_

_gdwce will be available through this office.

As important as the formation of a Commercial Office is the fact '

that business firmys may have a greater opportunity to open permanent
offices in Moscow to represent them in their Soviet transactions.’® Be-

fore such a branch office may be opened, however, Soviet accreditation -

-must be obtained. The 11.5.8.R. has promised that accreditation of 1.5,
- firms will be gonsidered on a basis no less favorable than that accorded

firms of any third country, Once accredited, the branch office receives -

many privileges, It may: employ local personnel; acquire office space

-and accompanying facilities {such as telephones, telex equipment); .

‘import eguipment from the U.8. such as typewriters, calculators, dicta-
tion and copying equipment; receive housing (with the right to import
such necessities as furniture and appliances, automobiles and other per-
Banai items}).

The assurances of facilities represent & solution to part of the access -

- problem, But, a major barrier to U.5.-SBoviet trade still exists in that
-most foreign companies are sealed off from direct contact with Soviet
.domestic producers and distributors, As noted above,™ sl} sales or pur-
chases are handled by foreign trade organizations, intermediate State
agencies. Conseguently, the Western firms find it difficult fo determine
and meet the real needs of the potential end-user. Similarly, the Eastern
manufacturer has at his disposal only incomplete knowledge of the vari-
ety of available capital goods or special engineering which the United

States producer can provide in order to satisfy particular requirements. .

The Soviet FTO does not possess the reguisite technical knowledge to

‘make the complex decisions relevant to the purchase of a sophisticated '

‘product that may have to be used in conjunction with domestic parts,™

Because of the complex bureaucracy of the Soviet system the re-
guirements specified by the end user, when the original request is made
to the Ministry of Foreign Trade, are often changed by the time the final
order is placed with the foreign enterprise. Until further decentraliza-
‘tion of the Soviet economy oecurs, this problem will persist. '™

13, (OMMERCIAL AGREEMENTS, supra noie 1, at 76-77.
'134, Bew notes B9-80 supra and accompanying texs,

3. Pisar, supra pote 8, ot 202-03. This is true bepause the trade organizetion is as -

mur.‘h concerned with the questions of price and national balance of pavmean a5 with the
technical refinements specified by the Jocal customer,

136. There sre indications that such a decentralization is taking place, Pisax, supra
nule G, gt A3
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2, LANGUAGE:

Language can be a barrier to effective communication, Altheugh o
what someone said may be clear, what was meant may be something -

altpgether different. Businessmen uge a myriad of signs, gestures and

expressions which convey meanings as clearly as the spoken word." One - -
American engineering company executive expressed his frustration in .
dealing with the Russians: “At home you can read the face of your

customer, but the Russians were inscrutable,’"#

Language also poses a problem in the process of drafting and trans-
lating a contract. The standard contract used by “Stankoimport,” an. ..

exporter-importer of metal cutting machine-tools and related products,

contains a penalty clause (agreeci and lignidated damages). The clause -

provides:

In the event of any delay in delivery against the dates stipulated in the .
Contract, the Sellers pay the Buyers penslty (agreed and liquidated
‘damages) at the rate of (.5 percent of the value of the equipment over
“due for every started week within the tirst four weeks and 1 percent for
every following started week thereafter. However, the total amount of
_:penalty for delay is not to exceed 10 percent of the value.of t,he equip-
- :ment not delivered in due time,

1f a delay in dehvery occurs, the penalties in thig clause may be applied..
The language in this provision, however, poses difficult preblems of
interpretation.

‘The Russian contract contains three basic price terms. The Russian

summa means *total amount of the contract,” calculated by adding the -
prices for all items ordered. Tsena means “price for each individuai_:

item.” Stoimost’ is used to denote the “total value of the equipment.’

Although tsene and summa are clearly specified in dollar amounts in-

the coniract, the stoimost’ is not defined anywhere in the agreement.
"The American negotiator must demand that a precise, specified term be
used in the penalty clause.™

:.“__'1:3_?_'_'?& ehemkis & Schelihammer, supra note 57, at 30, )
138, Bunald J, Merfee, Bus. Weex, Jan. 1, 3972, at 30,
119, Consider, for example, the following hypolhetical: Firm A, a Uniled Siales

manufacturer, is seliing Stankoimport 8 turn-key factory, The fuctory i near completion -
whin a shipment of vital machinery is delayed for some unexcused reason, The guestion
1hen becomes: what is the yalue {in the Russian conlract & term different than “price” or

“nmaount™) of the eguipment? Perhaps, the value is the toial price of the individual parts
as yet undelivered, 1 so, then why wasn't the Russian 1seng used? On the olher hand,
perbups the damages will be based on the total amonat of the contract, for the defivered
Parks of the contract are of no use without the vital machinery as yet undelivered, But, if
this interpretation was intended, the Russian summa would have been used, If ihe dam-

ages are naf ty be determined on the basis of the prices of the goods missing or on the -

tula] value of the coniract, then what exactly does “value of the eguipment” mean? If it
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There is.one other language problem worthy of mention. Should a -
dispute that cannot be settled by the parties themselves arise, they will .

- undoubtedly submit to arbitration. Yet, in some agreements, no men-

rion is made of which contract, the English or Russian version, will he.

official. The best selution to this problem might be to authorize transia-

tion of the contract into some mufually agreeable third ldnguage, and -

then designate it as the official version 't
3. Form OF NEGOTIATIONS -

Business negotiations with the Soviets are often lengthy, complex

and arduous.! Because the Soviets prefer to shop around before com-
mitting themselves {0 a binding contract, the. American nevotlatora
must persevere and be patient,

The monolithie character of the Soviet trading partner vests him :

with virtually unparalleled bargaining power. As noted above,'™ each

export-import enterprise handles practically all of its country's trade in -

particular product Hnes. This power often manifests itself in the culmi-

nation of huge one-shot deals involving very large sums of money and -
resources.™ This bargaining power ¢an also be utilized to exert subtle

pressures on American negotiators. Other departments of the govern-

ment can aid in delaying a final signing of a contract by such means as -

visa denial and travel restrictions, Pressures of this nature can be coun-
lerproductive, however, and are used only when necessary as a last
resord.

Although the bargaining disparity can be more easily resisted by -

larger American firms, there are certain negotiating pressures that.can-

not ‘be avoided. The Soviets are notorious for playing competing firms:

off against one another in an effort to obtain the best over-all terms in

an agreement, It should come as no surprise, for examyple, if the Soviets

attempt 10 attach certain conditions that purchases or sales be insured

by Soviet insurers and cleared through Soviet banks, Likewise, the Sovi- -
ets seek certain concessions from a Western frading partner when a
sizable purchase 1s involved, These may take the form of a discounted -
price as a show of “good wili” or. the reqguest for a compens&tury pur--'

chase of local goods.

teans the vses suilered by the Soviet Union because of nun-delivery, it is possible that

ned nly the kasses suffered by the particular Russian user would be inclyded, hut also,

the basses sullered by Hussian manufacturers who were sxpecting delivery of this produd

w0 s Hinebrporate them into their own produciion process.
A1, Problems of interpretation will remain, but they will be the same fo: tuth sides,.
141 Ser Pisag, supre note 6, at 210, Guirr, supra note B, at 15064, ‘
B2 Sew notes G880 supr and accompanying test. '
FhL Bee notes O and 11 suprs and acomn panving text.
tAd, Pigan, supra note 6, at 2H), These pressuares vary from denial of visa or travel
restrictions to defaying the sianing of a contract,

Published by SURFACE, 1974

25



Syracuse Journal of International Law and Commerce, Vol. 2, No. 1 [1974], Art. 3

1974] o ..Cqm ments . 43

The attitude of the American negotiator is an important factor
throughout the negotiations.'* American lawyers and businessmen are
generally reputed to be “hreach-minded.” In the past, American nego-
tiators have concentrated on securing a contract that adequately pre-
tects. them in the event that one or both of the parties to the coptraet
fails to perform. This attitude is reflected in American preoccupation
with rights and remedies of the parties upon breach of the contract.

The American attitude can be contrasted with that of the Soviet
qnegotiator, who is generally ‘performance-minded,” That is, the Soviets
prefer contracts that virtually guarantee performance by both parties,
This stark difference in approach can cause problems at the negotiating

table, The Soviets feel that when an American businessman sits down
to negotiate with foreign trade organization officials, he should adopt
the attitude of the Soviets and attempt to draw a contract which une-
quivocally spells out the future performance ﬂt both parties. Little
should be left for future determination.

Once a contract is signed, the Soviet reputation for performance is
dmpeccable.'® TFhey can be expected to perform to the letter of the
contract; and they expect Americans to do the same, In view of this
faithfully serupulous Soviet approach to contract performance, the
American negotiator should be absolutely certain that both parties have
_the same interpretation of all the terms and conditions of the Cﬂntract 5

4. Dmva:ny TERMS AND QUALer CoNTROL

Soviet contracts for the purchase and sale of geods contain a num-
ber of clauses relaling to delivery, These generally include: shipping
instyuctions snd notification of shipment; delivery dates; penalty
{agreed and liguidated damages); inspection and test; guaraniee; and
packing and marking clauses. Most of these clauses are straightforward,
detailed procedural instructions, Some problems do arise in relation to
delivery, however, and the American businessman should be aware ui
them prior to periurmmg the contract.

When delivery vis sea transportation is specified, the goods are
generafly FORB -_:or FAS Great Lakes Ports. If air transport is contem-
‘plated, the delivery term will ordinarily he FOB New York.'® Transpor-
tation costs may vary, depending on the method of delivery. Likewise,
the passing of title and risk of accidental loss must be stipulated at the
time the contract is negotiated, ' Provisions for early delivery must also

145, Gipven, supre nole 8, ot 16364,

g, S, ng 164,

W7, See notes D37-40 supra and aecom panying texd,

L8, Nor sample coniracts on file at Department. of _G_Ummerce.

149, For example, a clouse might read; '

Al squipment oullined in this propusal wiil be delivered to LLS.A. purt for-
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be made to:insure against the goods sitting at port for two or three-

months, waiting to be transported to the final destination point. Simi-
larty, United States seilers should be certain to notify the FTO of ship-
ment within twenty-four hours of the time the goods were shipped..
Confirmation by letter is a highly recommended procedure.
Incorrect marking or wrong addressing can lead to additional trans-
purtation and storage charges, for which the seller will ordinarily be

responsible. All coniracts call for specific markings to be made on gll
sides of the packages containing the goods. Sample labels are often
attached to or included in the contract itself. Especially important in -

this regard is the fact that the sanctions for late delivery can be guite
severe,
All contracts for the sale of g ;,oods to the Soviet Union specify that

the huyers will have the right to inspect and test the goods to be sent to. ~

the U.S.8.R. on the seller’s premises at the seller’s expense, The goods -
are inspected and tested, at a time specified by the seller, usually after -
they have been manufactured and are ready to be transported to the

Soviet Union, If defects are discovered, the seller must eliminate them
at his own expense, and noiify the buyer when they are ready to be

inspected and tested again. Once the goods are transported to the
U.S.5.R., they are tested again when the entire project is constructed.
and ready to begin operation, It is at the final testing point, that accept--

ance or rejection of the goods takes place,

" The guarantee clause is one of the most' important provisions: af o

-the contract. General guarantees relating to the quality of materials and -

‘workmanship are incorporated in this section of the contract. Qften the
Soviets will insert a clause specifying that any improvements in technol-

-ogy or technological innovations occurring during manufacture of the - -

product must be turned over to the Russians so that they can make any

alterations they deem important, This information is often sought free - -

of charge.*™ If the seller offers to supply any relevant information that

-shipment within 9 months after receipt of signed proposal, . shall bear no
cesponsibility foraoy distribution: supply, or transportation delay of any kind
Sreany inlerlerence with or impairment of this contract as a result thereof where:
wueh delays ocour alter said FAS delivery, norahslf _ bear any rf:apnnmblhly;_
fur any. damage of uny kind arising from any early delivery,
13 Campere

" This propesal covers Lechnical know-hovw only as it exists a1 the time of accept-
~anee ol the proposal and does not eneom pass eguipment or process changes that
“mAy seeur in the futsre. Soch futvre processes and equipment, shoulid they be
desived, would he subject to separate and additional agreemenis.

wih ' '

If during the manufacture of the equipment the Sellers hecome aware of any
technical improvements and/or technical innovations the Seliers shail inform
the Buyers anid hand over to them free of charge the complete technical doeu-
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can improve the product after it has been placed in operation, then he.

may be able 1o obtain some concession on another point in the contract.

Furthermotre, this type of information may be invaluable in establishing -

a long-term, profitable relationship,

The guarantee clause also contains provisions relating to non-.

conformity of the goods. As long as the American manufacturer has
‘adhered strictly {o the contractual specifications, no problems will arise
fiere. If the supplier has deviated from the conditions of the contract,

however, severe penalties, including possible canceilation of the em;re.

agreement are imposed on the seller,
- ARBITRATION
Arbztratmn 1s generally a last resort, to be used only if the partles

1o the contract cannot settle a dispute by other reasonable means. In.
the past, most U.S.-Soviet contracts specified that the parties would.

submit to arbitration before

-, .~ the Foreign Trade Arbitration Commission at the U.5,8.R. Cham-
*her of Commerce and Indusiry in Moscow for settlernent in compliance
with the rules of procedure of the said Commissicn.

Although the Soviet Foreign Trade Arbitration Commission (FTAC) has

a reputation for fairness and impartiality,'™ the fact that it is. under the
contro} of the Soviet government cannot be overlooked,

If the foreign party would not agree to arbitrate in Moscow, the

Boviets preferred to arbitrate in-Stockholm.? The problem with this
compromise is that most American negotiators are not familiar with the
Swedish procedural rules of arbitration or Swedish substantive law. %
Moreover, Swedish opinions are not published, thereby adding a degree
of uncertainty 1o the entire proposition.

This problem has been partially remedied by the Trade Agreement.

" mantation if available 1o the Sellers, so-that the Buyers could devide on expe-.
diency of making necessary alterstiong to the technical specifications.

The ditferences belween these Lwo c.iausr,a can be importunt if the velier is on the verge uf :

a techoolugical breakihrough,
“i5Y. Berman, supra nole 55, al 483,
A3 The American negoliator might prefer, Geneva, however:

" In case the parties are unable to arrive st an amicable settiement, nll disputes
Cre 16 be submitted without applicaiion to the Arbitration Commission of the
Chamber of Canmerce of Swilzerland in Geneva, in accordance with the Rules

of Precedurs of the suid Commission. '
158, i Swedish “choice of Jaw™ rules govern, for example, it is important to know if*

the daws ol the country-where the contract wasg signed apply. Americans might try to -

inchude the (ollowing clause in the eontract:
i is the intenlion of the parties that Uhe laws of the State of California, U.B.A.
should povern the validity of this agreemaent, the construction of its terms, snd
the inlerpretation of the rights and duties of the pariies,
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“The Trade Agreement encourages settlement of commercial disputes by

arbitration under the Arbitration Rules of the Economic Commission for-

Europe; -a United Nations agency, in a country other than the Soviet

Union and the United States, with arbitrators appoinied by an suthor- -

“ity of some third country. The parties to the contract, however, are free

te decide on any other means of arbitration “which they mutually prefer..

and agree best suits their personal needs,”™#
6. Force MassuRe |

The force majeure clauses included in most U.S.-Soviet contracts:
.are the same. They provide for postponement of the delivery dates, but :

ovnly

U3t this non-fulfiliment [of the contraciual liabilities] was caused by the

- gircumstances of Force Majeure, and namely, fire, flood, earthquake
and war, provided these circumstances. bave directly ai}ected the exe-
cution of the present contract.

JAmericans have unsuccessfully sttempted to include provisions for -
labor strikes and civil disturbances in the force majeure clauses,* The .

Soviets have rejected these inclusions because they are so antithetical
to their hasic ideclogy.

The force majeure clauses also require notification and proof that -
the circumstances makmg it 1mp0551bie to perform have. actually 0=

curred.
7. Prce Terms
Reaching an agreement on price and credit terms is undoubtedly

~the most difficult task of the negotiating process. There are essentially.
~three methods of payment in sales transactions; cash, credit, or barter.
The principal method of payment in 1J.8.-Soviet short-term trade trans--

actions has heen by credit."™ However, the Soviets are not oppobed to,
and often prefer, barter transactions,

Conventional banking and financing techniques are widely used in

East-West trade, The Soviet desire to borrow is limited by concern over
the trade-balance and the ability to meet payment obligations at matu-

154. Trode Agreement, suprg note 3, art, 7.

165. For example:

The parties are released lrom responsibilily - for partial ve complete non-
fuléilment of their liabilites under the present contract, il this non-fulfiliment
was vaused by the circumstances of Force Majeure, and namely, fire, Hood,
carthyuake, labor strikes, eivil disturbances, war or other similar events, pro-
vided these cireummstantes have directly ailected the exeeution of Lhe pressnt
guntract, In this vase, the time of (ulillment of the contract obligations is
extended (or the period equal {u that during whwh such eircumstances last.
1O, GiFveN, stprg nole 8, al 211, .
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rity. The Soviet Univn, however, enjoys one of the world’s finest credit
ratings.
Letters .of credit are -probably the most Importdnt device used in

short-term credit transactions,'¥ Confirmed leiters of credi, backed up -

by two banks, are the most accepiable kind of eredit, and should be

sought in the negotiation process. The type of draft to be drawn s

extremely important--gither a sight draft or a time draft, Finally, the
{etter of credit will confain a list of the agreed-upon documents that
the American party {as the seller) must present to the bank with his
draft. Among the documents that might be requested are: detailed com-

mercial invoices, original bills of lading, original airway bills, clean dock

receipts in the name of the FTO or its agent, packing lists, guality

guaraniee letters, test and inspection sheets, & copy. of the U.8. vali-
dated export license (if required}, marine insurance policy, and & state-
ment by the American irader that an original bill of lading has been -

mailed to any intermediate consignees, ™ The buysinessman must be

thoroughty familiar with each of 1hese documents prior to entering the . -

negotiation process.
The negotiator need not preoccupy himself with lengthy negoma—

tions over the types of documents that are necessary {0 obtain payment. - .

Rather, the negotiator should bear in ming the fact that hoth the buyer
and the State Bank guaranteeing payment are government owned.
Thus, the State itself stands behind the entire contract. This factor
tends to minimize the credit risk involved,

Barter, the simiple swapping of two commodities against an agreed o
monetary norm or standard of valae, has become a standard device in -

Fast-West trade. This method of payment is necessary for the U.5,5.R.
io maintain its hard currency reserves. Pure barter transactions are
‘probahly of little importance te the American businessman, In general,
the commodily offered by the Soviets is an item that is of little interest

.u P;H,\!;, Alpra m:lf_ i, al ZH
154, For examiplg;
Net husp sont price of U8, § ) such sum to be paid in Lhe fonu of an.
irrevogible divisible letter-of credit, opened by the Ministry of Land Improve-
meni & Water Resources, on the signing of this proposal, and {.}ayuble 10 e
theough '
Three |aarl_mi Ly ments:
£ Upon signing
21 - Delivery of eyuipment to harbor (1L3.) upon pmaﬁntuhm. of:
"{d} ‘Bill of Lading
{113 Tacking List
“ed Original Invojces
A Copy of 1SA Export Licenses
{41 Vo be Paid upon completion ol iniial Lraining vr not-ater than
1 vear afler receipt of equipment in Ruswia, whichever is sooner,
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in pur developed econony,'®

However, the barter device can be extremely useful to American -
firms.that negotiste “licensing agreements” with the Soviets, Licensing -
agreements are used to transfer to the Soviets “without the right of
return the exclusive and uniimited right to use the technology, technieal

documentation and ‘know-how' relating to the production of”” a particu-
lar comrmodity.

V/Q Licensintorg, an FTQ, was created in 1862 for the express

purpese of buying and seliing technical information in foreign mar-

kets.’™ Thus, any American corporation engaged to sell technieal infor--

mation and *know-how™ wiil deal with Licensintorg. There are a num-
ber of methods available for financing licensing agreements: ¢cash, cash

plus royaity, and cash plus product in kind. Pure cash payment fora -
license is usually not desirable from the American point of view. Should -
the licensee become a competitor of the licensor, or open new markets ..
in an as yet undeveloped market, the licensor will tose future monies -

that could have been provided for by a royalty provision. This problem
can be resclyed in the license agreement, st the negotiation stage,

If the firin opts for 2 cash payment and remuneration for future
sales by the licensee, the problem of whether to choose cash royalties or -

‘# percentage of the future output of the factory arises. The decision must

be made depending on the future needs of the licensor. If the supplier -
feels that payment in kind would be useful, then he should reject. a- -
-cash/royalty. plan. In the case of & corporation supplying technology -

needed to extract a natural resource, such as natural gas, the payment
in kind provision, accompanied by an escalating price provision, is more

useful, A manufacturer seiling the technology used in the production of -
a particular consumer good would pmbably ‘prefer payment in terms.of -

a cash royalty.

“The problem of the future will be the extension of credit without

the aid of the Export-Import Bank.'" Although the Johnson Debt De-
fault Act will not deter normal extension of credits, ' few, if any, Ameri-
-can corporations have the necessary capital available to extend long-
‘term credits of the magnitude required by the large deals. Furthermore,

American banks will probably not tie up such large sums of money: for

long periods of time at the low interest rates that are a standard part of
iong-term contracts. ¥

158, Pisan, supra note 8, at 216417,

160. See CarreN, supra note 8, at 237, 35466 (spocimen licensing agreement)..

161, Bee notes 122-34 supra and accompanying texi. ' N

164, See notes 46-00 supre end accompanying fext.

164, The natural gas deal, for example, would involve three American fisas, snd Lhe
Avtal’ amount of the deal could run hetween $8 billion and $10 billion. Most of the other
‘deals have already been concluded involving amounts ranging from 36 million to $45

sillion.
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Compounding this problem even further is the fact that the Export-- B

Import Bank has a total credit exposure of only $16.5 billion, the largest

credit to one country being $1.3 biltion. ¥ If the Export-Import Bank is. .

allowed to continue extending credit to the Soviet Union, then its poli-
cies may have to be changed to allow for the massive credits that will

‘be needed. In the alternative new sources of credit will have to be devel-

‘oped to accommodate the long-term East-West transactipns.'®

8, 0OrhER ProBLEMS

" Soviet i.’c)reign trade is so intimately related to the government’s

poelitical objectives .that the American businessman sometimes
encounters problems over which he has no control. The Soviets have
‘iended to restrict foreign trade with those countries which discriminate
against Soviet products. This foreign country’s “incorrect attitude” may
be reflected in high tariff rates on Soviet manufacturers or by adminis-
trative regulations, administrative and judicial practice or established
exchange restrictions that tend to create unfavorable conditions for the
{oreign trade of the U.B.8.R." The fact that the Trade Agreement was
signed would have served to insure against-this type of Soviet retaliatory
action, But the subsequent passage hy the House of H.R. 10710, with
the “anti-Soviet” amendments, might lead the Soviets to retaliate in
some way, The Soviet Government is continuing to negotiate and deal
with American businessmen, at least until the Senate acts on the pro-

posed legislation. What action the Soviets will take if the Senate does -

not. alter the House bill is unclear.

CONCLUSION "

'\Ieg{}tlatmg a contract with the Russians is-an arduous task. It
takes patience:and perseverance on the part of the American business-
man. The end result, however, can be extremely profitable. The key to

achieving a profitable agreement is preparation. The American busi- '

‘nessman must familiarize himself with the legislation and ideologies of
both the United States and the Soviet Union, With this knowledge as a
foundation, the American negotiator can cope with the myriad of prob-
lems that are encountered in dealing with the Russians, The most profit-
able agreements will be negotiated by the American businessman who.

For example, in the oil industry, TRW, Inc. holds & $20 million contract from Machi-

waimport, for petroleum-pumping systems. Borg-Warner Corporailion has a $6 million
order Loy oil-well pumps from the same F'l 0. U.8. News & Wonub Repows, Feb, 19, 1973,
nf "R,

1683, PerersoN, supra note 95, at 2.

LE5, A U8, vorporation may negoliate a contract thruugh & foreign subsidiary,
therehy gaining the benelit of loans hacked by the foreign government.

166, Bermuam, supra note b, at BO2-03,
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has a thorough understanding of the problems involved in dealing with

the Russians, and has develeped solutions to those problems prior Lo

-entering into negotiations. This approach will alse lead o a mutually,

beneficial, long-term relationshigp.
David Marx, Jr.
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