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ABSTRACT

The introduction of the U.S. Anti-Money Laundering Act of 2020
dramatically broadened the government’s ability to obtain information
from foreign banks. This legislation created a substantial conflict for
international banks, such as Swiss and French institutions, with
correspondent accounts in the U.S. A bank in that situation may have to
breach its country’s bank secrecy laws to comply with a U.S. request;
alternatively, the bank may comply with its country’s laws but risk the
cancellation of its U.S. correspondent accounts. The various international
agreements that discuss collaboration with other countries’ criminal
investigations do not sufficiently address this novel conflict between the
security interests of one nation and the privacy interests of another.
Therefore, there is uncertainty and concern throughout the global banking
community about an issue that will eventually arise, and which can create
potentially devastating consequences for non-U.S. financial institutions.
This paper discusses the ongoing tension between anti-money laundering
laws and bank secrecy laws. Specifically, this work sets forth a series of
recommendations for the international legal community to preemptively
confront the problem that the Anti-Money Laundering Act of 2020 poses,
with an emphasis on the importance of international cooperation in the
fight against money laundering.
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INTRODUCTION

Imagine you are a bank attorney or compliance officer for a Swiss
bank. Naturally, you ensure that the institution fully complies with all
applicable law and any relevant long-established international
agreements, but what happens when law enforcement from another
country demands confidential information that is protected by Swiss law?
What if refusing to provide that information could result in the
cancellation of that bank’s correspondent accounts? Should the bank
breach its fiduciary obligations to its clients to comply with the demands
of a foreign country? These are the precise issues that banks all over the
world have faced since 2021, when the United States (hereinafter “U.S.”)
signed into law the U.S. Anti-Money Laundering Act of 2020 (hereinafter
“AMLA 2020).

International banks with correspondent accounts in the U.S. have a
simultaneous obligation to comply with their respective countries’ bank
secrecy laws and also with U.S. laws. For Swiss and French banks, for
instance, their large U.S. presence compels them to adhere to U.S. law.?
When an investigation into financial crimes such as money laundering

2. See generally Angelika Gruber, Swiss banks court rich Americans a decade after tax
drama, REUTERS (Oct. 19, 2018), available at https://www.reuters.com/article/swiss-banks-
usa/swiss-banks-court-rich-americans-a-decade-after-tax-drama-idUSLENIWXS5GM  (last
visited Nov. 29, 2023).
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involves a foreign bank with a U.S. correspondent account, U.S.
authorities may request information through a subpoena.’ Nations are
expected to collaborate in fighting the global challenge that money
laundering represents.  This sentiment is echoed by multiple
international treaties and conventions.” The U.S. also has Mutual Legal
Assistance Treaties (hereinafter “MLATSs”) with several countries® and is
party to various multilateral conventions to facilitate information
exchange and more accurately target international criminals.’

The emerging challenges stemming from ever-increasing criminal
ingenuity emphasize the heightened need for collaboration between
governments to capture perpetrators of transnational financial crime.®
Cryptocurrency, for example, has recently been linked with the cross-
border laundering of billions of dollars.’ In developing international
cooperation agreements to fight money laundering and financial crime,
governments and international organizations such as the United Nations
(hereinafter “U.N.”) need to balance the varying secrecy laws around the
world with the law enforcement interests of governments.'® That balance
is typically a delicate one, since ordinary citizens as well as major
companies may perceive anti-money laundering laws as an ineffective
invasion of their privacy.'!

3. 31 C.F.R. § 1010.670 (2023) (explicitly giving the executive branch authority to
subpoena a foreign bank and terminate their correspondent accounts if it fails to comply).

4. See WILLIAM C. GILMORE, DIRTY MONEY: THE EVOLUTION OF INTERNATIONAL
MEASURES TO COUNTER MONEY LAUNDERING AND THE FINANCING OF TERRORISM (Council of
Europe Publishing, 4th ed. 2011).

5. See U.N. Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances, Dec. 20, 1988, 1582 U.N.T.S. 95 [hereinafter Vienna Convention]; U.N.
Convention Against Transnational Organized Crime, Nov. 15, 2000, 2225 U.N.T.S. 209
[hereinafter Palermo Convention]; U.N. Convention Against Corruption, Oct. 13,2003, 2349
U.N.T.S. 41 [hereinafter Merida Convention]; Treaty on Eur. Union, Feb. 7, 1992, 31 L.L.M.
247 [hereinafter Maastricht Treaty].

6. Mutual Legal Assistance Treaties of the United States, DEP’T OF JUST. (Apr. 2022),
available at https://www.justice.gov/criminal-oia/file/1498806/download (last visited Nov.
29, 2023).

7. See id.; see also Vienna Convention; Palermo Convention; Merida Convention,
International Convention for the Suppression of the Financing of Terrorism, Dec. 9, 1999,
2178 U.N.T.S. 197.

8. See Gilmore, supra note 4.

9. Crypto money laundering rises 30%, report finds, BBC (Jan. 26, 2022), available at
https://www.bbc.com/news/technology-60072195 (last visited Nov. 29, 2023).

10. See Gilmore, supra note 4.

11. See Lanier Saperstein ET AL., The Failure of Anti-Money Laundering Regulation:
Where is the Cost-Benefit Analysis?, 91 NOTRE DAME L. REvV. 1, 1 (2015).
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The AMLA of 2020'* dramatically expanded the authority of U.S.
federal law enforcement officials to subpoena any bank with
correspondent accounts in the U.S."* Crucially, elements of this law
directly conflict with other countries’ bank secrecy laws, notably with
Swiss'* and French'® legislation that restrict a bank’s ability to release
information to foreign entities. The bank then faces two grim choices and
an impossible decision: (1) it may either comply with the U.S. law and
provide information to the U.S. government, thereby breaching its own
country’s bank secrecy laws, or (2) it complies with its country’s bank
secrecy laws by refusing to provide subpoenaed information to U.S. law
enforcement, risking the loss of its correspondent accounts in the U.S.

A correspondent account is a special type of account that can receive
deposits or make payments on behalf of a foreign bank.'® Given that
correspondent banking is a critical component of international banking
and trade, and that many foreign banks would be unable to otherwise
transfer money around the world efficiently, losing a U.S. correspondent
account is potentially catastrophic for any foreign banking institution.!”

Today, existing international agreements are either too vague or
insufficient to address how countries should respond to the legal conflict
that AMLA 2020 created. This gap results in uncertainty among foreign
banks on how to confront the equally unappealing options of violating
their home country’s law or not complying with U.S. law. Therefore,
more clarity is needed for the benefit of banks, governments, and
international entities alike. A new multilateral agreement, or at the very
least an amendment to an existing treaty, is likely the soundest approach

12. AMLA § 6101(a); see also 31 U.S.C. § 5318.

13. Daniel L. Buhr et al., The US Anti-Money Laundering Act 2020 and its Implications
for Swiss Banks, LALIVE (Feb. 12, 2021), available at https://www.lalive.law/the-us-anti-
money-laundering-act-2020-and-its-implications-for-swiss-banks (last visited Nov. 29,
2023).

14. Id.

15. Sandeep Savla et al., Navigating the conflict between the Anti-Money Laundering
Act of 2020 and the French Blocking Statute, NORTON ROSE FULBRIGHT (Jan. 18, 2022),

available at
https://www.nortonrosefulbright.com/en/knowledge/publications/a5a5f4e4/navigating-the-
conflict-between-the-anti-money-laundering-act-of-2020-and-the-french-blocking (last

visited Nov. 29, 2023).

16. 31 U.S.C. § 5318A(e)(1).

17. Kathleen A. Scott, Work Continues on Addressing Correspondent Banking Decline,
256 N.Y. L. J. 3, 3 (2016); Role of U.S. Correspondent Banking in International Money
Laundering: Hearing on S. Res. 395 Before the Permanent Subcomm. on Investigations of the
H. Comm on Governmental Affs., 107th Cong. (2001) (“Without correspondent banking, in
fact, it would often be impossible for banks to provide comprehensive nationwide and
international banking services”).
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to clarify the conflict. Otherwise, this major area of uncertainty will
continue to pose a significant legal challenge for the international banking
industry.

This paper begins with an overview of the historical context
surrounding money laundering and bank secrecy laws in Part I. Parts II
and III discuss AMLA 2020, the conflict it created, and the current
international legal framework relevant to these issues. Finally, this paper
concludes in Part IV that the existing legal regime is insufficient to
resolve this conflict and proposes a set of solutions grounded on the
importance of international cooperation.

[.  THE HISTORY OF GLOBAL MONEY LAUNDERING
AND BANK SECRECY LAWS

Money laundering is the process of engaging in financial
transactions to hide the source of illegally obtained funds.'® The practice
dates back to merchants trying to avoid taxes in ancient China thousands
of years ago.'"” The more modern version of money laundering evolved
in the 1920s during the Prohibition Era in the U.S., when the Mafia and
gangs worked to disguise the provenance of their proceeds of crimes.*
While these crimes are sometimes straightforward, law enforcement and
juries often find it difficult to distinguish between legitimate transactions
and those purposefully created to conceal funds.?! A common scenario
that illustrates a clear instance of money laundering is where a drug
trafficker receives money in exchange for drugs. Since the funds are
“dirty;” that is, they come from illegal activity, the criminal may attempt
to deposit the funds into the financial system (known as placement), then
transfer the money to multiple financial institutions (referred to as
layering), and finally, use the money to purchase goods or make business
investments (described as integration).”> Once that three-step process is
complete, the money is now “clean” and its illegal origin is hidden.

18. Money Laundering, INTERPOL, available at
https://www.interpol.int/en/Crimes/Financial-crime/Money-laundering (last visited Nov. 29,
2023).

19. Shania Micallef, The Evolution of Money Laundering from Ancient China to the
Internet, GRANT THORNTON (Aug. 26, 2021), available at
https://www.grantthornton.com.mt/insights/the-evolution-of-money-laundering-from-
ancient-china-to-the-internet (last visited Nov. 29, 2023).

20. Id.; Nicholas Ryder, The Financial Services Authority and Money Laundering: A
Game of Cat and Mouse, 67 CAMBRIDGE L. J. 635, 635 (2008).

21. Matthew R. Auten, Money Spending or Money Laundering: The Fine Line between
Legal and lllegal Financial Transactions, 33 PACE L. REv. 1231, 1232 (2013).

22. History of Anti-Money  Laundering Laws, FINCEN, available at
https://www.fincen.gov/history-anti-money-laundering-laws (last visited Nov. 29, 2023).
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Globalization and technological innovations have further
emboldened money launderers.”> The law followed this evolution, with
legislation to combat money laundering originating in the late twentieth
century as a means to detect proceeds from drug trafficking.** Since then,
the scope of these laws expanded to encompass not only organized crime,
but also other illegal activities, including terrorism and its financing,?
human trafficking,”® and tax evasion.’” The U.S. was one of the first
countries to develop a body of law related to money laundering and to
criminalize it.*® The United Kingdom followed in 1986, while the
European Union (hereinafter “E.U.”) referred to money laundering as a
crime beginning in 1993.3° A variety of international treaties and
conventions to address the issue were established beginning in the late
1980s and early 1990s.%!

The fight against money laundering and the financing of terrorism
is a global concern.*> Money laundering has long been viewed as a threat
to the global financial system and an opportunity for criminals to finance

23. Micallef, supra note 19; See generally Hitesh Patel & Bharat S. Thakkar, Money
Laundering Among Globalized World, in GLOBALIZATION - APPROACHES TO DIVERSITY
(Hector Cuadra-Montiel ed., 2012).

24. Gilmore, supra note 4, at 53.

25. Anti-Money Laundering and Countering the Financing of Terrorism, U.S. DEP’T OF
STATE, available at https://www.state.gov/anti-money-laundering-and-countering-the-
financing-of-terrorism (last visited Nov. 29, 2023).

26. Report to Congress on An Analysis of Anti-Money Laundering Efforts Related to
Human  Trafficking, U.S. DEP’T OF STATE (Oct. 7, 2023), available at
https://www.state.gov/report-to-congress-on-an-analysis-of-anti-money-laundering-efforts-
related-to-human-trafficking (last visited Nov. 29, 2023); Money Laundering Risks Arising
from Trafficking in Human Beings and Smuggling of Migrants, FIN. ACTION TASK FORCE (Jul.
2011), available at https://www.fatf-
gafi.org/en/publications/Methodsandtrends/Moneylaunderingrisksarisingfromtraftickingoth
umanbeingsandsmugglingofmigrants.html (last visited Nov. 29, 2023).

27. lan M. Comisky, May Tax Evasion Be Charged as a Money Laundering Offense?
The Times Are A-Changing, AM. BAR ASS’N. (Aug. 24, 2020), available at
https://www.americanbar.org/groups/taxation/publications/abataxtimes_home/20aug/20aug-
pp-comisky-money-laundering (last visited Nov. 29, 2023).

28. Joel Cohen & Linda Noonan, Anti-Money Laundering Laws and Regulations USA
2022-2023, INT’L. COMPAR. LEGAL GUIDES (May 19, 2022), available at
https://iclg.com/practice-areas/anti-money-laundering-laws-and-regulations/usa (last visited
Nov. 29, 2023).

29. Ryder, supra note 20, at 636.

30. Guy Stessens, Money Laundering, 77 REVUE INTERNATIONALE DE DROIT PENAL 201,
201 (2006).

31. See infra Sec. I11.

32. Anti-Money Laundering/Combating the Financing of Terrorism - Topics, INT’L.
MONETARY FUND, available at https://www.imf.org/external/np/leg/amlcft/eng/aml1.htm
(last visited Nov. 29, 2023); Gilmore, supra note 4, at 15.
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their illicit activities.*® This practice has an incalculable impact on local
and international economies and the overall financial system.** Its effects
are not limited to economic ones; money laundering also engenders social
problems such as the expansion of criminal activity and the opportunity
for unlawful actors to gain power.”> The international threat of money
laundering and the financial aspects of other crimes gained prominence
as governments and lawmakers realized that targeting the profits of
criminal groups ~ was essential to bring an end to their illicit activities.*

Laws aimed at detecting and stopping money laundering have long
been in tension with another critical societal interest: privacy.’’” With
financial information being among the most sensitive of data,®
lawmakers recognize the importance of bank secrecy laws in protecting
consumers and their information. In the U.S., for instance, this friction
has consistently been at issue in cases that implicate the Fourth
Amendment where citizens have asked courts—often unsuccessfully—to
prevent government agencies from accessing their financial records.*
Three major stakeholders have differing interests in this situation. Banks
are especially concerned with privacy and confidentiality given the nature
of the information they possess and their duty of confidentiality to their

33. Vito Tanzi, Money Laundering and the International Financial System 1-13 (Int’l
Monetary Fund, Working Paper No. 96/55, 1996).

34. John McDowell & Gary Novis, The Consequences of Money Laundering and
Financial Crime, 6 ECON. PERSPS. 6, 6 (2001); see also Richard Reimer & Sarah Wrage, Legal
Framework for Money Laundering in Europe, HOGAN LOVELLS, available at
https://guide.hoganlovellsabc.com/legal-framework-for-money-laundering-in-europe ~ (last
visited Nov. 29, 2023) (explaining that money laundering is a significant threat to many
countries in Europe).

35. McDowell & Novis, supra note 34.

36. Gilmore, supra note 4, at 22.

37. See Robert S. Pasley, Privacy Rights v. Anti-Money Laundering Enforcement, 6 N.C.
BANKING INST. 147, 147 (2002); Njaramba E. Gichuki, The Conflict between Anti-Money
Laundering Reporting Obligations and the Doctrine of Confidentiality for Legal Practitioners
in Kenya, 24 J. MONEY LAUNDERING CONTROL 607, 614 (2021). But see Partnering in the
Fight Against Financial Crime: Data Protection, Technology and Private Sector Information
Sharing, FIN. ACTION TAsSKk FORCE (Jul. 2022), available at https://www.fatf-
gafi.org/en/publications/Digitaltransformation/Partnering-in-the-fight-against-financial-
crime.html (last visited Nov. 29, 2023) (“[TThese interests are not in opposition nor inherently
mutually exclusive”).

38. See Protecting Personal Information: A Guide for Business, FED. TRADE COMM’N
(Oct. 2016), available at https://www.ftc.gov/business-guidance/resources/protecting-
personal-information-guide-business (last visited Nov. 29, 2023).

39. See e.g., Cal. Bankers Ass’n v. Shultz, 416 U.S. 21, 54 (1974) (holding that the Bank
Secrecy Act’s recordkeeping requirements were constitutional because they did not violate
the Fourth Amendment); United States v. Miller, 425 U.S. 435, 444 (1976) (holding that bank
records are not protected by the Fourth Amendment).
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customers.”’  Consumers are worried about how their sensitive
information is protected*' and ordinarily do not want their information
disclosed to third parties, including law enforcement. Governments find
this information invaluable in identifying and prosecuting crime.*? Bank
secrecy laws are at the heart of this debate.

Experts disagree regarding the right balance between the security
gained by preventing criminal activity and privacy as it relates to banking
laws.** On one hand, some believe that the government’s interest in
fighting money laundering supersedes privacy in certain cases.**
Conversely, critics of anti-money laundering regulation believe that such
laws are ineffective in deterring criminals from laundering their money
through banks.* They argue that bank secrecy laws largely fail at
preventing criminal activity and are a major privacy concern for ordinary

40. See Victoria Finkle, Banks Won'’t Be Able to Remain on Sidelines of Privacy Debate,
AM. BANKER (Mar. 3, 2019, 9:30 PM), available at
https://www.americanbanker.com/news/banks-wont-be-able-to-remain-on-sidelines-of-
privacy-debate (last visited Nov. 29, 2023).

41. Shiva Maniam, Americans Feel the Tensions Between Privacy and Security
Concerns, PEW RSCH. CTR. (Feb. 19, 2016), available at https://www.pewresearch.org/fact-
tank/2016/02/19/americans-feel-the-tensions-between-privacy-and-security-concerns  (last
visited Nov. 29, 2023).

42. Combating Money Laundering and Other Forms of Illicit Finance: Administration
Perspectives on Reforming and Strengthening Bank Secrecy Act Enforcement: Hearing
Before the Comm. on Banking, Housing, and Urban Affs., 115th Cong. (2018) (“The ability
to pursue investigative leads in transnational criminal investigations and terrorist financing
cases using foreign bank records is vital to successful AML efforts on the international
stage™); see also Tackling Money Laundering and Terrorist Financing, N.Z. MINISTRY OF
Just. (Nov. 1, 2022), available at https://www justice.govt.nz/justice-sector-policy/key-
initiatives/aml-cft (last visited Nov. 29, 2023); About Israel’s AML/CFT Regime, ISR.
MINISTRY OF JusT. (Dec. 19, 2021), available at
https://www.gov.il/en/Departments/General/aml-regime (last visited Nov. 29, 2023).

43. See generally Maria A. de Dios, The Sixth Pillar of Anti-Money Laundering
Compliance: Balancing Effective Enforcement with Financial Privacy, 10 BROOK. J. CORP.
FIN. & Com. L. 495, 498 (2016).

44. See Kenneth E. Himma, Privacy Versus Security: Why Privacy is not an Absolute
Value or Right, 44 SAN DIEGO L. REV. 857, 860 (2007) (“[TThe various theories of legitimacy
presuppose or entail that, other things being equal, security is, as a general matter, more
important than privacy”); see also Pasley, supra note 37, at 155.

45. Richard K. Gordon, Losing the War Against Dirty Money: Rethinking Global
Standards on Preventing Money Laundering and Terrorism Financing, 21 DUKE J. COMP. &
INT’L. L. 503, 507 (2011) (arguing that anti-money laundering laws are inefficient and need
to be rethought); Norbert Michel & Jennifer J. Schulp, Revising the Bank Secrecy Act to
Protect Privacy and Deter Criminals, CATO INST. (Jul. 26, 2022), available at
https://www.cato.org/policy-analysis/revising-bank-secrecy-act-protect-privacy-deter-
criminals (last visited Nov. 29, 2023).
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citizens.*® For example, laws already in place before September 11,2001
did not stop the terrorist attacks or their financing.*’ Rather, the terrorists
consistently used money laundering, including transactions through U.S.
banks, that went unnoticed, to fund their activities.*®

In 1986, the Money Laundering Control Act* in the U.S. and the
Drug Trafficking Offences Actin the United Kingdom ushered a new era
of fighting money laundering as a crime of its own.>® Soon thereafter, the
international community began to act more swiftly. The G7 countries
established the Financial Action Task Force (hereinafter “FATF”) in
1989 as a response to growing concerns about drug trafficking and money
laundering.’! In 1990, France created the Intelligence Processing and
Action Against Clandestine Financial Circuits agency (abbreviated as
“TRACFIN” in French) and charged it with investigating money
laundering.> The E.U. launched several different initiatives and
directives, and international entities developed a more robust body of law
to address money laundering.”> At the same time, the methods used to
launder money continuously evolved and rapidly became more creative.
Some of the channels that criminals have employed to launder money
include foreign bank accounts, cash couriers, credit cards, art, real estate,
securities, casinos, business enterprises, and shell corporations.**

The flip side to anti-money laundering laws usually involve bank
secrecy laws and blocking statutes.”> Countries around the world have

46. Saperstein et al., supra note 11, at 1.

47. Amos N. Guiora & Brian J. Field, Using and Abusing the Financial Markets: Money
Laundering as the Achilles’ Heel of Terrorism, 29 U.PA.J. INT’L. L. 59, 62 (2014).

48. Id.; see also Kathleen A. Lacey & Barbara Crutchfield George, Crackdown on
Money Laundering: A Comparative Analysis of the Feasibility and Effectiveness of Domestic
and Multilateral Policy Reforms, 23 Nw. J. INT’L. L. & Bus. 263, 266 (2003).

49. Money Laundering Control Act of 1986, 18 U.S.C. §§ 1956-1957 (2022); Money
Laundering Control Act of 1986, 18 U.S.C. § 981 (2016).

50. Ryder, supra note 20, at 636.

51. Gilmore, supra note 4, at 91.

52. TRACFIN 2020: Operations and Analysis Report, TRACFIN (July 2021), available
at https://www.economie.gouv.fr/files/2021-12/RA_TRACFIN 2020 VDEF _VANG _0.pdf
(last visited Nov. 29, 2023).

53. See discussion infra Sec. I11.

54. Gilmore, supra note 4, at 42; Ryder, supra note 20, at 636; Anthony Kennedy, Dead
Fish across the Trail: Illustrations of Money Laundering Methods, 8 J. MONEY LAUNDERING
CONTROL 305, 305 (2005); Alessandra Dagirmanjian, Laundering the Art Market: A Proposal
for Regulating Money Laundering Through Art in the United States, 29 FORDHAM INTELL.
PrOP. MEDIA & ENT. L. J. 687, 689-90 (2019).

55. Monica Hanna & Michael A. Wiseman, Discovering Secrets: Trends in U.S. Courts’
Deference to International Blocking Statutes and Banking Secrecy Laws, 130 BANKING L. J.
692, 692-93 (2013).
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secrecy laws of varying degrees. Mexican law, for instance, forbids
banks from disclosing financial information to anyone other than the
customer unless judicially ordered to do s0.® A majority of countries
follow the Tournier approach, which derives from a seminal English case
decided in 1924.57 That court held that banks have a duty not to disclose
customer information, except when the disclosure is required by law.*
This duty is implied in the bank’s contract with the customer.” European
nations have historically favored higher levels of bank secrecy in their
laws.® Commonwealth countries like Britain, Canada, and Australia
tend to have a medium level of secrecy, while Denmark, Germany, and
France have stricter bank secrecy laws.®! The U.S. is in an interesting
position: some view it as a country with low secrecy—perhaps because
of the broad powers granted to law enforcement—but other organizations
rank the U.S. as the most secretive jurisdiction in the world.®* The latter
opinion is based on the perceived lack of transparency in the U.S. relating
to company ownership and information exchange.®® Several European
countries like Austria, Luxembourg, and Switzerland are notorious for

56. (Qué Es el Secreto Bancario y Como Funciona?, FORBES (May 12,2022, 2:31 PM),
available at https://www.forbes.com.mx/que-es-el-secreto-bancario-y-como-funciona (last
visited Nov. 29, 2023); Roberto Noguez, Secreto Bancario Sélo se Puede Romper si Hay un
Juicio: CNBV, FoOrRBES (May 11, 2022, 3:50 PM), available at
https://www.forbes.com.mx/secreto-bancario-solo-se-puede-romper-si-hay-un-juicio-cnbv
(last visited Nov. 29, 2023). See also Juliana B. Carter, Mexico’s AML Regime Evaluated by
the FATF: Systemic Improvement, but Suspicious Transaction Reporting and Law
Enforcement Efforts Continue to Struggle, BALLARD SPAHR LLP (Jan. 8, 2018), available at
https://www.moneylaunderingnews.com/2018/01/mexicos-aml-regime-evaluated-by-the-
fatf-systemic-improvement-but-suspicious-transaction-reporting-and-law-enforcement-
efforts-continue-to-struggle (last visited Nov. 29, 2023) (explaining that the Mexican
government’s approach to anti-money laundering enforcement is generally viewed as weak
by international organizations like FATF).

57. Tournier v. Nat'l Provincial & Union Bank of Eng., [1924] 1 KB 461.

58. Id.; see also Laydon v. Mizuho Bank, Ltd., 183 F. Supp.3d 409, 418 (2016)
(discussing the duty of confidentiality established by the Tournier case); United States v.
Chase Manhattan Bank, N.A., 584 F. Supp. 1080, 1084 (1984) (outlining exceptions to the
duty recognized by the Tournier case, such as “where disclosure is under compulsion of the
law™).

59. Robert Stokes, The Genesis of Banking Confidentiality, 32 J. LEGAL HIST. 279, 279
(2011).

60. Philip R. Wood, International Law of Bank Secrecy, in CURRENT LEGAL ISSUES
AFFECTING CENTRAL BANKS, VOLUME V (Robert C. Effros ed., 1998).

61l. 1d.

62. Id.; Financial Secrecy Index 2022, TAX JusT. NETWORK (2022), available at
https://fsi.taxjustice.net (last visited Nov. 29, 2023).

63. Country Detail: United States, TAX JUST. NETWORK (2022), available at
https:/fsi.taxjustice.net/country-detail/#country=US&period=22 (last visited Nov. 29, 2023).
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their rigorous bank secrecy laws and practices.** One of the most famous
and controversial examples of strict bank secrecy laws is Switzerland.®
The Alpine country’s bank secrecy tradition has existed for centuries,
dating back to the 1700s.%® Historically, the refusal of Swiss depository
institutions to release their customers’ confidential information helped
protect vulnerable or persecuted people.®’” In the seventeenth century,
these laws sheltered the Huguenots as they fled from persecution in
France.®® On the other hand, wealthy people trying to avoid taxation or
those looking to conceal the real source of their funds found a tremendous
opportunity to do so through these secretive Swiss banking laws.*’

The Swiss Banking Act of 1934, which is still in force today, further
strengthened the confidentiality requirements for Swiss banks.”” The law
was partly a response to a 1933 regulation in Nazi Germany that
criminalized—by penalty of death—holding any assets outside of
Germany.”' The Banking Act, passed soon after three German citizens
were executed, converted into law a safeguard that was already a common
practice in Swiss banking.”> Switzerland was now effectively protecting
the identity of German citizens fleeing persecution. That positive
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association between Swiss banking laws and World War Il was undercut,
however, by the infamous protection the laws provided to German Nazi
officials during and after World War I1.72

Indeed, one of the first modern conflicts between the security
interests of one country and the strict bank secrecy laws of another arose
during World War IL.”* Surprisingly, a challenge to Swiss banking laws
did not originate from the German Nazi government.”” Instead, the
request came from the U.S. government.”® The Swiss had been moving
their gold reserves to U.S. banks in preparation for a possible German
invasion, but U.S. officials suspected that some of the gold was actually
owned by the Nazis, and they were now taking advantage of the very law
that was meant to stop them.”” The Swiss fiercely refused to release
information to the U.S. government at first, although they partially
capitulated in the Bern Agreement.”®

Countries with strict bank secrecy laws such as Switzerland
constantly face pressure from the international community to amend their
laws, particularly from nations like the U.S. and Germany.” Some have
gone as far as labeling these laws “immoral” because they allow criminals
to freely conduct their illicit activities, and provide a haven for money
launderers who naturally prefer to operate in countries with strict bank
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Charisse Jones, In Lawsuit Against Swiss Banks, A Hope to Do Justice to a Father’s Memory,
N.Y. TiMES (Nov. 12, 1996), available at https://www.nytimes.com/1996/11/12/nyregion/in-
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secrecy laws.®® Conversely, France has largely aligned its anti-money
laundering regime with E.U. and FATF guidelines and directives.®'
However, France has its own blocking statutes and secrecy laws that
address these issues, such as the 1980 Blocking Statute®® and a provision
in the French Monetary and Financial Code.®> Compromises between
nations with conflicting anti-money laundering law and bank secrecy law,
often enshrined in international treaties and agreements, are necessary in
view of the international nature of the crime.’® Given that Swiss and
French banks both have a substantial presence in the U.S., the interaction
between U.S. law and the laws in those countries is highly relevant.

II. THE CONFLICT BETWEEN AMLA 2020 AND SWISS
AND FRENCH BANK SECRECY LAWS

Financial crimes like money laundering have become more complex
and harder for authorities to track.®> One of the reasons is that new
technologies and payment platforms, such as cryptocurrency, have made
crime more difficult to detect and afford a layer of anonymity to users.5¢
Consequently, the body of law covering money laundering and the
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financing of terrorism have continued to evolve in an attempt to curb and
accurately detect financial crime.’” Nevertheless, the many measures
taken since the 1970s to prevent money laundering have often not been
particularly successful.®®

The first major law to impose reporting and recordkeeping
requirements for financial institutions was the Bank Secrecy Act of 1970
(hereinafter “BSA™).%* Despite its somewhat misleading name, the
BSA—enforced today by the Financial Crimes Enforcement Network, or
FinCEN—was not primarily focused on preserving confidentiality
between banks and their customers. Rather, the main intent behind the
law was to curb the high influx of illegal money coming into the U.S. due
to the drug trade.”® The BSA and subsequent U.S. laws imposed
heightened disclosure standards on banks, minimum controls to detect
criminal funds, and bank reporting of suspicious transactions to the U.S.
government.”! The U.S. Congress was also concerned that American
citizens were using the privacy afforded by bank secrecy laws in other
countries to hide criminal activities.*?

The Right to Financial Privacy Act of 1978 attempted to reduce
the extent to which the government could access an individual’s bank
records, but that effort to place privacy over security did not last long.**
In 1986, the Money Laundering Control Act officially criminalized
money laundering in the U.S.%* In the fifteen years that followed, several
other laws were passed to build a more robust anti-money laundering
regime.”® In particular, the U.S. government took a number of prominent
legislative actions in response to the terrorist attacks of September 11,
2001, such as the implementation of the Terrorist Finance Tracking
Program and the passage of the PATRIOT Act.”” Notably, one provision
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in the PATRIOT Act authorized U.S. law enforcement to request
documents related to a foreign bank’s correspondent account. The
international community also prioritized the need to prevent and fight
money laundering and the financing of terrorism after the September 11th
attacks.”

One of the most recent actions taken by U.S. lawmakers to address
money laundering

involved AMLA 2020.” This legislation, created in an effort to
further deter financial crimes, was a major update to the BSA and the
existing anti-money laundering regime.'” The Act imposes civil
penalties as high as $50,000 per day if a foreign bank fails to comply with
a request for information and authorizes federal agencies to seek court
orders to enforce their requests.'”’ Among the statute’s most important
provisions were the creation of a beneficial ownership database, an
emphasis on the use of new technologies by criminals to launder money,
and the dramatic expansion of the U.S. government’s subpoena power
over international institutions with correspondent accounts in the U.S.'*
Section 319(b) of the PATRIOT Act'® previously covered the authority
to request documents from foreign banks, but AMLA 2020 amplified the
government’s powers by permitting officials to subpoena information
regardless of any connection to a U.S.-based correspondent account.'®
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The laws in place before AMLA 2020 gave U.S. agencies the
authority to subpoena “any foreign bank that maintains a correspondent
account in the United States and request records related to such
correspondent account, including records maintained outside of the
United States relating to the deposit of funds into the foreign bank”
(emphasis added).'”® The new provisions of AMLA 2020 dramatically
expanded law enforcement’s powers with significantly broader language.
The new law allows the U.S. government to subpoena “any records
relating to the correspondent account or any account at the foreign bank,
including records maintained outside of the United States” (emphasis
added).'® As a result, AMLA 2020 eliminated the limitation in the
earlier law that focused solely on records related to the correspondent
account, and instead provided broadened powers to U.S. investigators to
subpoena not only the records related to the correspondent account, but
also any account at the foreign bank.'"”” Soon after AMLA 2020 was
passed, FInCEN published a set of eight priorities in its fight against
money laundering, which included foreign and domestic terrorist
financing, transnational criminal organization activity, drug trafficking,
and human trafficking.!®® These priorities likely played a significant role
in Congress’s earlier decision to broaden the agency’s subpoena powers
with the passage of AMLA 2020.

The new law immediately created confusion and caught the attention
of the global banking community. An overhaul was arguably needed to
bring money laundering laws up to date with today’s complex and
globalized economy, especially since some of these provisions had not
been updated since 2001.'” The expansion of subpoena power, though,
created a potential way for the government to circumvent the MLAT

process.'!? If federal investigators have the power to request information
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from a foreign bank, that essentially means that the U.S. no longer needs
to rely on international treaties to obtain any documentation they may
seek.!'! Ultimately, the effect of this provision might be that U.S.
prosecutors have almost unlimited authority to obtain information from
any international bank with a correspondent account.'!?

The passage of this law is so recent that concrete instances where
the U.S. government has exercised this power have not been documented
outside of the hypothetical realm. Nevertheless, two specific examples
of countries where this conflict raised many eyebrows are Switzerland
and France. Swiss law, as codified in Article 271 of the Swiss Criminal
Code, prohibits unauthorized disclosure of information “in favor of a
foreign state.”'!* Revealing information relating to bank clients may even
result in a prison sentence, a harsh consequence that that U.N. officials
have criticized.''* A Swiss bank that receives a subpoena from another
country may comply in certain circumstances, such as by limiting the
release of information to data authorized by the Swiss Financial Market
Supervision Act or by asking permission from the Swiss Financial Market
Supervisory Authority.''> Still, following those steps may not result in
the provision of information that fully conforms to the request in the
subpoena. Essentially, a Swiss bank in this situation is between a rock
and a hard place: it either violates its country’s laws by collaborating with
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the U.S. government, or risks losing its all-important correspondent
accounts in the U.S.'®

The French Blocking Statute and the Banking Act of 1984 are other
examples of laws that directly clash with the broad requirements of
AMLA 2020.!'7 Similar to Switzerland’s aforementioned law, this
French statute generally forbids the release of economic or financial
information to foreign entities if that information is meant to be used as
evidence in prosecutions or judicial proceedings.''® The seminal case
addressing issues arising from the French Blocking Statute and U.S.
discovery requests created a balancing test that U.S. courts continue to
use.'”” Though application of the Blocking Statute is rare, breaking the
law can be costly: violators can be fined, imprisoned, or both.'* Clearly,
no French bank wants to be in a position where it exposes itself to French
authorities and the reputational damage that would surely result from
such violations. On the contrary, those institutions are also heavily
invested in U.S. business and their correspondent accounts.'*! Some U.S.
courts have explicitly opined that the interests of the American and
French governments in stopping terrorism are more important than
maintaining confidentiality between banks and customers.'”* In an
analogous way to their Swiss counterparts, French banks confronted with
a U.S. subpoena could consult with France’s Department of Strategic
Information and Economic Security (abbreviated as “SISSE” in French)
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before releasing information.'”® Yet, the exact course of action to be

taken remains unclear.

III.  CURRENT INTERNATIONAL LAW REGULATING
TRANSNATIONAL CRIME, MONEY LAUNDERING,
THE FINANCING OF TERRORISM, AND
INTERNATIONAL COLLABORATION

As the world becomes more and more globalized, international
collaboration in the investigation of cross-border crime has become
critically important.'** The increasingly transnational nature of crime,
and especially money laundering, inspired a shift in policy from domestic
prosecutions to international cooperation.'” Further, given that no
international organization by itself is tasked with addressing global crime,
collaboration between countries becomes even more important in the
fight against transnational crime.'?® The U.N. itself declares that one of
its main functions is to create international law that advances worldwide
security.'?’

Multiple U.N. treaties have been developed over time to address the
ever-changing threats of money laundering and terrorism.'?® The Vienna
Convention in 1988 was the first to acknowledge the gap in international
law connected to money laundering and the confiscation of assets
obtained illegally.'”® Though participants in the Vienna Convention did
not specifically focus on money laundering, their discussion of drug
trafficking and its financing is widely seen as the precursor for every
other international body of law about money laundering.'*° Importantly,
the signatories agreed to cooperate and exchange information with one
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another in Article 5 of the Vienna Convention."*! Despite the agreements
reached at the convention, many parties to the treaty did not fully adhere
to their promises in the years that followed.'*?

A year later, in 1989, the G7 and the Commission of the European
Communities established the FATF."** The issues of drug abuse and
trafficking were becoming increasingly problematic for those powerful
nations and their economies, which is why enhancing cooperation and
multilateral judicial assistance were objectives at the heart the FATF’s
mission.'** In 1990, the FATF issued the “Forty Recommendations,”'*
which as the name suggests, were a set of suggested guidelines that
imposed no binding international law obligations for any country.'*® The
creation of FATF and the issuance of its subsequent recommendations,
which would later become the international standard for fighting money
laundering, was largely a consequence of discussions in the late 1980s at
two meetings: (1) the Vienna Convention and (2) the first Basel Accords,
developed by the Basel Committee on Banking Supervision (hereinafter
“Basel Committee”).!*” Today, the FATF has more than thirty members,
and hundreds of countries have committed to implementing its
recommendations in their local laws.!*®

Building on the progress made at the Vienna Convention and the
birth of the FATF, the U.N. General Assembly continued to look at the

131. Vienna Convention, Art. 5(3), supra note 5. “In order to carry out the measures
referred to in this article, each Party shall empower its courts or other competent authorities
to order that bank, financial or commercial records be made available or be seized. A Party
shall not decline to act under the provisions of this paragraph on the ground of bank secrecy.”

132. Jimmy Gurule, The 1988 U.N. Convention Against lllicit Traffic in Narcotic Drugs
and Psychotropic Substances—A Ten Year Perspective: Is International Cooperation Merely
Hllusory?, 22 FORDHAM INT’L. L. J. 74, 78 (1998).

133. Gilmore, supra note 4, at 91.

134. 1d.

135. See The FATF Recommendations, FIN. ACTION TASK FORCE (2023), available at
https://www.fatf-gafi.org/content/dam/fatf-
gafi/recommendations/FATF%20Recommendations%202012.pdf.coredownload.inline.pdf
(last visited Nov. 29, 2023).

136. Howard Chitimira & Sharon Munedzi, Overview International Best Practices on
Customer Due Diligence and Related Anti-Money Laundering Measures, 26 J. MONEY
LAUNDERING CONTROL 53, 57 (2022).

137. Gilmore, supra note 4, at 98. The Basel Accords are a series of guidelines that
inform a bank’s regulatory obligations regarding capital and risk management practices. They
are developed by a group of central bankers from around the world, the Basel Committee on
Banking Supervision.

138. Countries, FIN. ACTION TASK FORCE (2023), available at https://www.fatf-
gafi.org/en/countries.html (last visited Nov. 29, 2023).



2024] An Impossible Choice for Foreign Banks 45

issue of transnational crime as a permanent concern.”* The U.N.
Convention against Transnational Organized Crime, which became
known as the Palermo Convention, was adopted in 2000 but was not
effective until 2003."° The Palermo Convention required its signatory
parties to make the “laundering of proceeds of crime” (in other words,
money laundering) explicitly illegal.'*' The Convention also enshrined
in Article 7 the obligations of each country to establish a regulatory
regime for financial institutions and to ensure that local law enforcement
officials were able to cooperate and exchange information with their
international counterparts.'*> The treaty emphasized once again the
importance of mutual legal assistance and cooperation between
governments in prosecuting money launderers.'®  The Palermo
Convention also established a model statute for countries to combat
money laundering and human trafficking, which assisted in developing
future FATF recommendations.'* The September 11, 2001 terrorist
attacks dramatically affected the legal landscape in numerous areas and
accelerated the development of laws addressing anti-money laundering
and terrorism financing.'*

During the first quarter of the twenty-first century, the connection
between money laundering and corruption began to be more carefully
scrutinized.'*® The various treaties, conventions, and guidelines—such
as the FATF recommendations—of the past century had already focused
on corruption as an issue closely linked to money laundering.'*’” To more

139. Ian Tennant, The Promise of Palermo: A Political History of the UN Convention
against Transnational Organized Crime, GLOBAL INITIATIVE AGAINST ORGANIZED CRIME
(Oct. 2020), available at https://globalinitiative.net/wp-content/uploads/2020/10/The-
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changed all law”).
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specifically address corruption, U.N. member states signed the U.N.
Convention Against Corruption, also known as the Merida Convention,
in 2003."® In line with its predecessors, the Merida Convention contains
extensive commitments to international collaboration and information
exchange in the context of investigating corruption and money
laundering.'* The analysis of money laundering and corruption as
intimately connected issues continues to be a priority in the current efforts
to prevent these crimes.'*°

In addition to international treaties and guidelines sponsored by the
U.N. and the FATF, money laundering, transnational crime, and
collaboration are also consistently addressed within the E.U."! Even
before the inception of the E.U., European countries had already begun
efforts to fight crime collaboratively.'*> For example, countries such as
Great Britain, Germany, and Switzerland all ratified the European Accord
on Fighting Money Laundering in 1993.'* While the E.U. has made
great progress in developing a body of law that covers money laundering,
the pan-European'>* consensus on the issue remains unclear and
ambiguous.'*®

The E.U. was a pioneer in developing a wide-ranging anti-money
laundering regime as a multi-member organization.'*® Intergovernmental
cooperation was a foundational principle of the E.U. from its creation
through the Treaty on European Union (hereinafter “Maastricht
Treaty”).!®” Title VI of the Maastricht Treaty explicitly designated
“judicial cooperation in criminal matters” and “cooperation for the
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purposes of preventing and combating terrorism, unlawful drug
trafficking and other serious forms of international crime” as areas of
common interest.'>® Between 1990 and 2018, the E.U. adopted several
important directives touching on, and then criminalizing, money
laundering.'”® The Council of Europe established MONEYVAL, a
monitoring body charged with combating money laundering and the
financing of terrorism, in 1997.'" The priorities of U.S. and European
money laundering legislation were slightly different in their early stages,
but the parties’ interests and methods have converged over time.'®' The
international community’s views on deference to domestic secrecy laws
have also changed; most countries now take the position that their interest
in preventing and prosecuting money laundering should take precedence
over secrecy.'®? The trend in the international community, it seems, is to
favor transparency over bank secrecy laws.'®

Another avenue to foster international collaboration is through the
use of MLATs. MLATs are international treaties that help law
enforcement officers obtain documents and records for their use in
criminal investigations and judicial proceedings.'® While the U.S.
became a party to several MLATSs following the Vienna Convention in
an effort to implement its provisions, those agreements did not fully
ensure compliance with the Convention’s obligations.'®> As a result,
some commentators have suggested that the International Court of Justice
(“ICJ”) and the U.N. Security Council implement stronger enforcement
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measures. MLATS are sometimes less attractive options to investigators
and prosecutors because obtaining information through these treaties is
time-consuming.'®®  Taking this into account, prosecutors gained a
significant advantage with the AMLA 2020, because they can now issue
a subpoena to any bank with a U.S. correspondent account without the
need to use the lengthy MLAT process.'®” The U.S. signed MLATSs with
Switzerland in January 1977 and with France in December 2001.'°® These
continue to be a viable alternative to pursue investigative leads in those
countries; however, it is unknown whether U.S. investigators will
continue to rely on these MLATs when the AMLA 2020 provides a more
timely and efficient process.

IV.  WHY EXISTING INTERNATIONAL LAW IS
INSUFFICIENT TO ADDRESS THE CONFLICT THAT
AMLA 2020 CREATED

The expansion of the U.S. government’s subpoena powers through
AMLA 2020 created a significant conflict between U.S. law and foreign
bank secrecy and privacy laws.'® Both before and almost immediately
after AMLA 2020 entered into force, law firms and attorneys all over the
world started theorizing on the impact of these provisions on non-U.S.
banks'”® and offered suggestions on how to react to this “catch-22”
situation.'”’  Swiss banks, for instance, could partially comply, obtain
clearance from their regulator before disclosing information, or opt to
challenge each subpoena in U.S. courts.'”> French banks could follow a
similar approach by either consulting with their regulator before releasing
documents or convincing U.S. authorities to rely on MLATS instead.!”
Although these are potential approaches to the matter, the international
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community has not yet defined a course of action in connection with this
issue, and there is no treaty on point.'” All things considered, the U.S.
has no incentive to engage in these discussions because, as it stands,
AMLA 2020 provides its prosecutors much more freedom in their
investigations.!” Conversely, reaching an international agreement could
lead to better cross-border cooperation.!'”®

The main challenge is finding a balance between various
stakeholders’ interests while reconciling security and privacy concerns.
Banks may be justified in defending their Tourmier duty to their
customers, though banks and their employees can also be
compromised.'”” The FATF guidelines help promote best practices, but
they are only “soft law” and are not binding on any nation.!”® The
situation is even more dire because despite the many anti-money
laundering statutes in place in the U.S. and around the world, the law is
not advancing at the same rapid pace as organized criminals and terrorist
groups that aim to stay at least one step ahead of these laws with new,
technologically-based methods of engaging in criminal activity.'”

One way to solve this puzzle is to interpret the Vienna Convention
and its successors as already addressing and resolving the issue that
AMLA 2020 created. Members to the Convention assumed and expected
that fellow signatories would comply with its terms and cooperate as
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necessary.'®® The drafters of the Vienna Convention built in an assurance
that bank secrecy laws could not be used as an excuse to refuse
collaboration.'®! In 1997, the Swedish government explicitly pointed out
that the Vienna Convention was meant to promote cooperation, and that
bank secrecy laws undermine that purpose.'®?

Swiss and French banks and their regulators could also challenge
each subpoena in U.S. courts, which has been done before by banks from
both countries (though often unsuccessfully).'® Challenging every
subpoena, however, would likely be cumbersome, expensive, and still
leave the overall issue unresolved. Proposing that the U.S. government
use existing MLATS to demand information rather than the broader tools
at their disposal via AMLA 2020 is likely not practical either.

Another solution to this conflict may be to amend one or more of the
existing international treaties on collaboration. Such an amendment
could build on Article 5 of the Vienna Convention, which explicitly
warns parties not to deny access to financial records on bank secrecy
grounds.'® A statement or subsection could be added to the Vienna
Convention or one of its successors that more clearly commits parties to
mutual collaboration and prioritizes security over bank secrecy. While
the process of persuading all signatories to ratify this amendment could
be rather lengthy, the effort might be worthwhile if it leads to a more
meaningful conversation between the U.S. and countries like Switzerland
and France.

An alternative option is to create a new international treaty or a
statute with international force of law that directly addresses this conflict
and provides clearer guidance to foreign banks. An international statute
that follows the model statute proposed by the Palermo Convention, but
also provides consequences for financial institutions that do not comply,
might be the way forward."®® The Basel Committee and/or the FATF
would be well-suited organizations to work on this project. The Basel
Committee and FATF are each comprised of international central bankers
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and industry representatives who attend regular meetings to reach a
common understanding of regulatory standards, a form of which then
becomes binding law in their respective countries. The conflict that
AMLA 2020 produced could be addressed by regulators in these
gatherings. They could develop, for instance, a set of criteria that define
the importance of bank secrecy laws in international investigations. A
sliding scale could be developed based on the level of prevalence of
money laundering and financial crime in a particular country, whether
those nations or their bank executives are more susceptible to illegal
activity, such as corruption, and the number of nationals of a certain
country that appear on the OFAC list or similar sanctions lists. A country
with a high ranking on this scale would be subject to more stringent
requirements that would outweigh that country’s bank secrecy laws.

Further, a judicial body that can arbitrate disputes about
international money laundering and conflicts like the one AMLA 2020
created would also contribute to better collaboration and more efficient
prosecution of money launderers.'®® Such a body could be in the form of
an intergovernmental organization that centrally receives tips from
around the world,'®” or one of the international courts that already
adjudicate similar disputes. An existing international court like the
International Criminal Court (hereinafter “ICC”) or the International
Court of Justice (hereinafter “ICJ”’) could help countries in navigating
this problem. One path might be to expand the jurisdiction of the ICC,
which is currently limited to crimes like genocide, war crimes, and crimes
against humanity, to include financial crimes.'®®

Another option is to ask the ICJ to hear a specific dispute between,
for example, the U.S. government and a Swiss bank (through their
government) that is faced with the choice of whether to comply with a
subpoena and thereby violate the Swiss bank secrecy law, or defy the
subpoena and as a result lose their U.S. correspondent account. The ICJ
would likely have jurisdiction to hear such a case if requested by the U.N.
General Assembly, as it “may request advisory opinions on any legal
question.”™® There is a limitation that both parties to a claim in the ICJ
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must be member states,'”® and this would prevent banks from seeking
recourse on their own. For the U.S., Switzerland, and France, that would
not be an issue because these are member states of the ICJ and their
governments would likely support their banks by bringing a claim to the
ICJ. The creation of a new, neutral body or a subset of an existing court
specially tasked with adjudicating disputes between a country’s law
enforcement, and foreign financial institutions that wish to avoid
violating their country’s bank secrecy laws but still maintain their U.S.
correspondent accounts, would be a complex but helpful step in
addressing the conflict that AMLA 2020 created.

CONCLUSION

The need for international cooperation to prevent money laundering
is critical.'”!  In an increasingly globalized economy, domestic
enforcement is no longer enough to detect and stop the highly complex
activities of financial criminals.'”?  Today, foreign banks with
correspondent accounts in the U.S. are trying to determine how to react
if served with a subpoena authorized by AMLA 2020. A better
international understanding of how to resolve this conflict, whether that
happens through a new interpretation of existing treaties, introducing an
amendment to those treaties, or creating new adjudicating bodies, is
necessary before the conflict becomes even more problematic.

As Gilmore points out, combating money laundering requires that
countries come together and work collaboratively.!”®  Signatories to
existing treaties may either decide to interpret the text of those
agreements as if they already resolve the conflict, introduce an
amendment to clarify those treaties, or create a new set of criteria that
more clearly sets the rules to address issues that arise when the security
interests of one country clash with the bank secrecy protections in another
nation.

Certainly, this pressing legal issue cannot remain unresolved. An
international dispute over the conflict between AMLA 2020’s provisions
and local bank secrecy laws is bound to occur. It would be wise for all
parties, given the uncertainty surrounding this issue, to deal with this
conflict in a collaborative manner and preemptively agree on concrete
terms to address this situation when it inevitably arises. Even though
there is little incentive for the U.S. to participate in these conversations
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because AMLA 2020 benefits its law enforcement capabilities, there is
some precedent for U.S. regulators adopting European standards to
harmonize cooperation.'” The Basel Committee, which has always
included U.S. regulators, could set new standards for addressing this
issue. Ultimately, all parties benefit from international collaboration in
fighting money laundering. That has been the case since the 1980s, and
the international law community should keep that in mind as it addresses
this novel and greatly relevant issue.
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