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United States to renege on its tariff concessions and to negotiate 
new compensating tariff concessions, which is the scheme in 
GATT.35 All around, the adjustment assistance provisions seem pre­
ferable, from a liberal trade perspective, to the escape clause provi­
sions. So, what I would hope and suggest is that a strong preference 
be established for adjustment assistance relief in place of escape 
clause relief. I think it's too early to determine how the International 
Trade Commission, the President, and the Congress will come out 
on the question, since each of them has a role under the escape 
clause provisions. My hope is that there will emerge a strong prefer­
ence for adjustment assistance as opposed to escape clause relief. 

So, to summarize, my position on antidumping laws is that 
they should be transformed into antitrust laws instead of the cur­
rent, somewhat ambiguously defined, laws that they are. Currently, 
antidumping laws are being used in cases where there are no real 
threats to competition. Hence, there is a kind of protectionist poten­
tial being exercised in the antidumping area. Countervailing duty 
laws should be applied against export subsidies without requiring 
that injury in the importing country be shown. With respect to 
domestic subsidies, the nations of the world should enter into agree­
ments in which they define the limits within which such subsidies 
may be used. In the absence of such agreements, countervailing 
duties should be allowed against domestic subsidies, but only, in 
this case, if injury can be shown. The escape clause ought to be 
available for very extreme cases of total industry-wide injury, but a 
strong preference should be established for adjustment assistance 
relief. Have I been persuasive? 

MR. GADBAW: I think you have focused very well on the overall 
issues that are involved with regard to some of the particular points 
on these particular laws. I would, however, like to make a few com­
ments which I think are important to keep in mind in considering 
the difference between the sort of real world that we have and the 
ideal world we would like to have. We are in a situation in which, 
generally speaking, the U.S. system in regulating trade is an ex­
tremely open one. It is one that does have the kinds of built-in 
procedures dictated by law, which are the responsibility of the exec­
utive branch to administer. And so, to some extent, there are, on 
the one hand, provisions oflaw that have been enacted by Congress 
in which the Executive does not have much administrative discre-

35. GAIT, supra note 33, art. XXVIII. 
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tion. On the other hand, we also have to address ourselves to the 
international situation, in which the practices and systems of other 
countries, which impact on U.S. trade, are formal considerations in 
the way in which the United States has to conduct itself in regulat­
ing its trade. Let me go down the list and perhaps bring to bear some 
of these points in each of the areas that you've raised. 

In the area of antidumping, I'm not entirely in agreement with 
the points you raised regarding the International Antidumping 
Code. I believe it is the position of the U.S. Government that we are 
in fact parties to this Code, that we are bouno by the Code, and that 
our actions are in fact consistent with the Code. It is true that there 
is a congressional resolution that says, to the extent that the Code 
is inconsistent with U.S. antidumping law, the provisions of U.S. 
law shall apply, 36 but I don't believe that we accept the proposition 
that we cannot apply the Antidumping Code within the parameters 
of the law that we administer. I think it's important to recognize 
that we have an international code which is administered and brings 
countries together, so that they can try to work out internationally 
agreed rules and procedures. This is an important step in the direc­
tion of achieving in a coordinated way, the kinds of forward-looking 
trade policies that I think we'd all like to see. 

To the extent that the system that we now have is not perfect, 
I think we at least have some of the institutional provisions for 
moving in the direction of an improved system. In the area of coun­
tervailing duties, it's important, I think, to note that we are moving 
in the direction of a code. The U.S. position is that it's important 
to link the problem of countervailing duties, with the problem of 
subsidies. Certainly we are criticized for imposing countervailing 
duties, and it's said that this is a form of unilateral action restricting 
trade.' I think this can be turned around, however. In fact, foreign 
countries are subsidizing our taking unilateral acts which are, in 
effect, distorting the trade relations between them and other coun­
tries. On the specific point raised with regard to regional develop­
ment agencies, as in the Michelin Tire case, 37 I think that the dis­
tinction between a production subsidy and an export subsidy is a 
valid one. I'm not sure, however, that it's entirely correct to assume 
that production subsidies do not have very distorting effects on 

36. Although each chamber introduced a similar resolution, S. Con. Res. 38, 90th Cong., 
1st Sess., 113 CONG. R.Ec. 20894 (1967), H. Con. Res. 447, 90th Cong., 1st Sess. , 113 CONG. 
R.Ec. 21174 (1967), no agreement was reached, so there did not result a binding resolution. 

37. X-Radial Steel Belted Tires from Canada, 38 Fed. Reg. 1018 (1973). An appeal of 
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international trade. I think that the position in Michelin Tire was 
not that we had a situation in which the subsidy was directed to­
ward offsetting locational costs. Rather, I think that the case may 
have involved a situation in which, in fact, the subsidy involved 
more than was necessary to offset the locational costs, and that may 
have been much more important in our consideration of imposing 
subsidies in that case. There have been other cases in which regional 
development aids have not been countervailed against. Of course 
the considerations which you raised, that is, the percentage of pro­
duction which was exported, the size of the subsidy and its relation 
to overall costs, and the actual relationship of the subsidy to the 
difference in locational costs were important. 

Finally, in the area of the escape clause, again, I would agree 
that adjustment assistance is an important aspect of our approach 
to liberalizing trade and to reaping the benefits of comparative ad­
vantage by moving out of industries in which we do, in fact, not have 
such an advantage. I think that in this respect the 1974 Act did 
make an important step forward. Adjustment assistance is not a 
very old program; I think it originated in the United States only in 
the 1962 Act.38 It's a program that in the 1974 Act was significantly 
expanded, 39 and in which I think we can anticipate more recognition 
that this is indeed the more forward-looking way of dealing with 
problems of particular industries adjusting to imports. 

However, it's also true that in some circumstances, adjustment 
assistance simply is not adequate. Where we do take import action, 
we have moved to a recognition of the need that this be a temporary 
action, and that it be phased out. These are very important steps 
in the direction of moving toward a system in which trade is indeed 
liberalized, of course, recognizing that we don't have a perfect 
world. In an overall framework, the fact that we're focusing on these 
particular issues, rather than looking at very general issues such as 
the overall level of tariff and trade restrictions, is an indication that 
we have indeed come a long way, and I think it's important to 
recognize that it is a dynamic situation. Unless we continue to move 
forward at the international level to try to find solutions to some of 
these particular problems, and continue to work at eliminating 
these various trade barriers, there is a great risk that countries will 

the Commissioner of Customs' decision brought by importers is now pending, Michelin Tire 
Corp. v. United States, No. 75-9-02467 (Cust. Ct., filed Oct. 6, 1975). 

38. Trade Expansion Act of 1962, §§ 311 et seq., 19 U.S.C. §§ 1911 et seq. (1970) 
(amended 1974). 

39. Trade Act of 1974, §§ 221 et seq., 19 U.S.C. §§ 2271 et seq. (Supp. IV, 1974). 
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slide back and lose some of the benefits of liberalized trade that they 
now have. 

So, to the extent that I can, I share the views that you've ex­
pressed. I would add a certain amount of caution and say that it's 
terribly difficult in this atmosphere to be overly ambitious, and we 
have to move somewhat carefully and cautiously, and with that 
caveat, I would agree with many of the points that you've raised. 

PROF. BARCEL6: There's a question here. 
MR. RUDDY: I've got two questions for Mr. Spence. The first 

is really a point of information, and the second is a request for his 
comments. You mentioned, in the context of your discussion of the 
Foreign Investment Review Agency, various statistics about invest­
ment in Canada and I think that raises for somebody like myself a 
kind of post hoc ergo propter hoc argument, and in view of Mr. 
Connell's comments about the attitude of Irving Trust, for example, 
in deciding not to go forward, I was wondering how you would evalu­
ate the effects that the Agency has had in terms of enterprises that 
may have been discouraged from making an entry. Just to take the 
position of the devil's advocate, could it be argued that this kind of 
investment existed not because of, but in spite of, something like 
the Foreign Investment Review Agency? 

The second question I have is this: I was very interested in your 
comments on the undertakings that could be required by the 
Agency, the possibility of the undertaking not being fulfilled, and 
thus the mergers being rendered nugatory. As a lawyer, and as 
somebody who is brought in at that nugatory phase, I believe this 
to be a lawyer's nightmare. You've got something analogous to a gift 
subject to a condition subsequent, and I would think that, from the 
business point of view and from a legal point of view, this would 
create a nightmare situation when these things are rendered nuga­
tory. I don't really know how to explain this question, because I'm 
hit with a kind of a kaleidoscope of disasters when that nugatory 
effect takes place, and I just wondered how you, as a lawyer, and 
how other lawyers have reacted to this kind of provision. 

MR. SPENCE: I'm not sure I dare take the second question first, 
but I'll try. I don't know of anybody who's very comfortable with the 
nugatory power. On the other hand, it is, I think, arguable that it 
is the most appropriate kind of enforcement power to have. There's 
not much point in having whopping penalties. This is not an act 
imposed in order to bring funds into the federal coffers from default­
ing parties. The nugatory order seems to be consistent with the 
intent of the Act, which is that the investments ought to go forward 
only where they have been approved, and if they haven't been ap-
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proved then they should not be underway in Canada. The nugatory 
order is an attempt to implement that. 

I agree that when one starts to hypothesize in general terms 
about what could be involved, one perceives all sorts of difficulties 
on all sides of the thing. I don't know that I can say anything more 
until we see a case and see how the thing gets resolved. I'll be 
interested to see what reaction the court has to the whole thing. I 
think that there will be an onus on the government, when such a 
case arises, to submit to the court a very responsible and carefully 
devised plan for the enforcement in the particular case which ac­
cords as much protection as possible to all of the interests that have 
been established. I don't know that I can be more specific than that 
on that one, and I might try to dodge the first question entirely by 
telling you that I wasn't quite sure which kind of investment it was 
that had perhaps occurred, I forget the way you put it-quite inde­
pendently of the Act, or in spite of the Act, rather than because of 
it. 

MR. RUDDY: From what you've said and from what I've gath­
ered in looking at Lorne Clark's paper, we get the history of the 
Foreign Investment Review Agency, we get the history of various 
investments since that time, and we get a percentage of denials, all 
of which makes this Agency look very attractive, and indeed it may 
very well be functioning as you suggested. But one thing that was 
left out, for example, was the amount of investment that may have 
been discouraged in the manner suggested by Mr. Connell. This 
would have an effect on the statistics quoted. 

MR. SPENCE: Well, I agree. I don't think we know about the 
transactions that didn't come forward to us, and we don't know, 
therefore, how those transactions would change the box score, as I 
call it. 

MR. RUDDY: I think that answers my question. 
MR. CONNELL: Could I interject a point here? This is some­

thing that Jon Bischel and I discussed last evening. Although one 
never can gauge the disincentive effect that it may have had, for 
example on my bank, I did note that U.S. investment has been 
lagging worldwide. There was an article in the New York Times just 
a few days ago on that. 40 We anticipate that it will also lag this year. 
However, in Canada, U.S. investment will be increasing 13 per­
cent.~1 We still find American companies investing in Canada and 
cutting back in other portions of the world. I think this shows that 

40. Dale, U.S. Investment Abroad Lagging, N.Y. Times, April 1, 1976, at 43, col. 3. 
41. Id. cols . 4-5. 

20

Syracuse Journal of International Law and Commerce, Vol. 4, No. 2 [1977], Art. 5

https://surface.syr.edu/jilc/vol4/iss2/5



1976-77] Panel Discussion 375 

the entrepreneurial zeal of Americans to go into Canada hasn't been 
dampened. 

PROF. BARCEL6: Are there other questions? Over here. 
MR. KOEHLER: I might comment first on U.S. investment in 

Canada. Historically, in the last five or six years, investment in 
Canada has declined dramatically over what it was in 1955. I would 
like Mr. Spence to expand his comments on the potential extraterri­
torial reach of the Foreign Investment Review Act as it might affect 
non-Canadian takeovers of the parent company. Someone hypoth­
esized the takeover of General Motors. I wonder if you could expand 
on that? 

MR. SPENCE: I think that's the same point that Mr. Connell 
raised earlier. I mentioned in my remarks that there's a provision 
in the Act which says that a parent corporation is deemed to carry 
on the business of its subsidiary.42 Accordingly, where the shares of 
the parent corporation are purchased, that corporation which is 
being acquired, which may be a U.S. corporation, may be a corpora­
tion anywhere, and the effect of that acquisition of those foreign 
shares under the Act, it is argued, is to give rise to a deemed acquisi­
tion of the Canadian business which is carried on by the Canadian 
subsidiary. That would mean in effect that if control of the U.S. 
parent corporation is acquired by someone else, and it has interests 
in various places throughout the world, including Canada, then by 
reason of the Canadian business enterprise being part of its world­
wide operations, that transaction is, to that extent, subject to review 
under the Act. 

I mentioned earlier that where such transactions are reviewed, 
there is really no interest taken in the other arrangements except as 
they form part of the information about the prospects for the way 
in which the business may be carried on in Canada. The interest is 
really only in the Canadian aspect of the deal. I suppose one of the 
difficulties that this provision has for investors is that frequently the 
Canadian aspect of the transaction is minor, to overstate it, in com­
parison with the entire package. From the perspective of the pur­
chaser, it may look like the tail is wagging the dog. For that reason 
people have frequently suggested that this application of the Act is, 
to put it mildly, not a good thing. 

However, I think there is a different view that can be taken 
from a Canadian perspective, which is that if it is accepted that the 

42. Foreign Investment Review Act, Can. Stat. c. 46, § 3 (1973) . 
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acquisition of an operating Canadian business is a matter of concern 
under the statute, then it's arguable that it should apply whether 
that operating business is already part of a multinational network 
or happens to be a freestanding or a separate business. I think there 
are two views on the thing. 

PROF. BARCEL6: We'll take time for one more question, and 
then I think we'll have to adjourn. 

MR. RussELL: I don't want to ask a question, but rather I'd 
like to make a comment along the lines of Mr. Ruddy's remarks. I 
think it's uncontested that the creation of the Foreign Investment 
Review Agency has dissuaded some foreign investment in Canada. 
I would like to observe, perhaps somewhat crudely, that that is the 
very purpose of the exercise. The Foreign Investment Review 
Agency is not an agency designed to promote investment in Canada. 
In fact, its purpose is quite to the contrary. It has been designed to 
dissuade those investments in Canada which the Agency deems 
undesirable under the criteria of the statute. I suppose the answer 
to Mr. Ruddy's question is: yes, there has been some deterrent to 
investment in Canada by persons whose situation under the terms 
of the Act is very questionable. I suppose that Mr. Spence would feel 
that if someone is in a very questionable situation, then that is an 
investment that Canada would be better without. If his situation is 
ambiguous, I think Mr. Spence's agency would encourage people to 
contact the Agency and find out what the law is with respect to 
these, confidentially and without the loss of prestige that Mr. Con­
nell referred to. 

I would just make one further comment, if I may make a small 
criticism, and that is that it strikes me that some of the statistics 
the Agency has put forward, with regard to its accomplishments as 
to capital that has come into Canada, the number of jobs created, 
are somewhat disingenuous in that to a certain extent ... (MR. 
SPENCE: That's the nicest way that's been put.) . . . one could 
argue that those statistics would be a lot higher were it not for the 
Agency. I think what's really needed is a .statistic which tells people 
about investments that were allowed, which increased the number 
of jobs over what would have been created had you not had the 
effect that you had, and what you have done which increased the 
capital investment as opposed to the way it was intended to be 
structured, were it not for the effect of your Agency. 

PROF. BARCEL6: Thank you. 
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