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despite the fact that maximum royalties had been set in leases and 
legislation. This provincial legislation, which increases the royalties 
already established, appears to constitute a taking, and I think it 
requires some sort of compensation. Would this kind of provincial 
action be sanctioned by the Canadian federal government? 

My second question is this: in · your closing remarks, you 
stressed the need for international cooperation and multilateral ac­
tion. How can that be reconciled with Canada's unilateral action in 
adopting the Arctic Waters Pollution Prevention Act, 13 which will 
have a significant impact on other states? 

MR. CLARK: Let me first address myself to your comments and 
expand upon them a bit. This whole question of national treatment 
for foreign investment is a matter of great concern, not only in 
Canada, but in all countries where there is a substantial outflow of 
capital. It's interesting to note that, on a per capita basis, Canadi­
ans have more investment in the United States than Americans do 
in Canada. Thus, we are also very concerned about this whole ques­
tion, though there is no concern about investment in the United 
States. 

National treatment raises many problems, and I share your 
view that we may be able to adopt an approach to this issue that 
will put the United States and Canada on the same side. However, 
it is self-evident that if we have a screening process through the 
Agency, there is obviously a distinction between foreign and domes­
tic investment. Once you have successfully passed through the 
screening procedure, or indeed you have been told that there's no 
need even to be screened because it's a clearly significant benefit to 
Canada, you could have something very close to national treatment 
and national status. A problem would then arise only if you wanted 
to branch out and move into unrelated areas. I think our experience 
in the next few years will be very instructive, because it is a novel 
system in Canada. It must be remembered that the Gray Report 
took several years to complete, and it stimulated a great deal of 
study and debate. It is not a political party issue in Canada, and 
that is quite important. This is an approach which has the support 
of the broad spectrum of Canadian society and Canadian political 
parties. When there is that kind of consensus in an area, then ob­
viously there is a feeling that you're generally on the right track. 
Whether we will need this kind of approach indefinitely, or whether 

13. Arctic Waters Pollution Prevention Act, CAN. REv. STAT., 1st Supp., c. 2 (1970). 
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the situation will change, economically or otherwise, it is impossible 
to say. This whole subject is one which must be kept under review, 
and we will have to learn as we go along. I think that after a period 
of time, we will find that we can minimize the irritants to straight­
forward, reasonable investments which will be beneficial to Canada. 

The potash situation is, of course, extremely important. First, 
there has not been any expropriation up to this point. Saskatche­
wan's legislation14 gives the provincial government the authority, if 
necessary, to effectively nationalize the entire potash industry in the 
province, which supplies about 72 percent of U.S. potash imports. 
However, Saskatchewan is investigating the possibility of buying 
up, in the market, the majority of shares in the companies involved 
in potash exploitation in the province. The legislation provides that 
if this is not successful the province will be able to move ahead 
anyway. 

The question of discrimination is something Saskatchewan is 
keeping in mind, and it should be noted that there are British, 
German, and other interests involved here as well. As long as there 
is no discrimination and the compensation is fair, then, of course, 
there is, as you pointed out, no violation or even a hint of violation 
of international law. But here the form is probably as important as 
the substance, and we expect the Saskatchewan government will try 
to be scrupulously fair. I would also like to point out that the actual 
legislation provides not only specifically for the payment of compen­
sation in the event that nationalization is decided upon, but also for 
an appeal to an arbitration board of decisions of the provincial 
government.15 The composition of this board is provided for in the 
legislation. If the nationalized company is still dissatisfied with the 
results, there is a further appeal from the arbitration board to the 
court system, and eventually to the Supreme Court of Canada. 

Obviously this has been looked at very carefully, and there's 
also a problem area of control over resources. In the past, Saskatche­
wan has had a history of ups and downs in the potash industry, with 
dislocations and economic problems, and this is their particular 
approach. I would only add that it's very important to emphasize 
that, under the Canadian constitutional system, resources of that 
type are under provincial domain. As long as the province has inter­
nal "sovereignty" over those resources it's very difficult for the fed-

14. Expropriation Procedure Act of 1968, Sask. Stat. c. 21. 
15. Id. §§ 6-8, 20. 
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eral government, other than in a negotiating stance, or conceivably 
where there is some alleged violation of international law, to get too 
involved in either the prevention or modification of provincial legis­
lation in this area. 

It is instructive to note what Mr. Spence said this morn­
ing-that the figures show that since the FIRA has been in place, 
even taking into account the economic dislocation that we've suf­
fered in the last two years, in dollar and percentage terms foreign 
and U.S. investment in Canada have increased. I don't say that's 
because we're such a great place to invest, in and of ourselves. 
However, in comparison with other areas of the world, the average 
investor in the United States and in Western Europe continues to 
view Canada as a reasonably profitable place to invest. There is a 
shrinking area around the world where in fact you can have a degree 
of security and the assurance that your investment is going to in­
crease and give you some form of return. This sort of comparison has 
also had a major impact in this area. 

Let me return to the question of provincial legislation, which 
Mr. Ruddy mentioned. The issue is very, very complex, at both the 
provincial and federal levels. We create a framework within which 
contracts are made and agreements are reached which provides for 
certain royalties or certain taxation percentages and systems. But 
the framework of the system also provides that, under certain cir­
cumstances, rule changes can be made as you go along. For exam­
ple, with regard to natural gas exports from British Columbia to 
Washington, Oregon, and northern California, contracts were let at 
particular prices, with guarantees and so on, but within the frame­
work of these negotiations it was always understood that if there was 
a diminution in the flow of natural gas so that its hydrocarbon value 
was far out of proportion to that of oil, then there could be a reas­
sessment of the price that would be charged. So, in the system 
there are cushions, escalators, and provisions for changes in the 
rules. Clearly they do create difficulties, especially for lawyers, for 
companies, and especially for such northern tier states as Wiscon­
sin, Minnesota, and northern Illinois which have been dependent on 
Canadian crude for nearly 12 years. Refineries have been built in 
anticipation of a continued flow, and are obviously being dramati­
cally affected by the changes in these policies. 

I would say that there are difficulties in this whole royalty area, 
and it's not possible for the federal government to tell Alberta what 
to do. We can bring to the provinces' attention political problems 
and the international legal ramifications of what they may do, but 
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to some extent there are difficulties in the intraprovincial arena; the 
federal government is not in a position to intrude. Many Canadians 
will probably agree that Alberta has been treating American mul­
tinational oil companies in a manner which at least gives rise to the 
possibility of complaints and perhaps even charges of discrimina­
tion. This is something that hopefully can be worked out, but per­
sonally I am not terribly optimistic that, in the short term, these 
problems will be worked out. There's an energy crunch at the same 
time that road blocks have been put in the way of the inflow of 
capital, to allow us the kind of expansion in industry that might be 
desirable. There's no point in trying to excuse it or apologize for it; 
it is going to have to be worked out. 

Briefly, I'd like to deal with your comment about the Arctic 
Waters Pollution Prevention Act, 18 which was passed in 1970. First, 
Canada has become very concerned with the fragile northern ecol­
ogy. For example, it could take as long as 50 or 60 years to have the 
effects of a major oil spill neutralized. This great concern led us to 
consult initially with the United States and the Soviet Union, the 
two other directly concerned Arctic-rim countries. We thought in 
terms of trying to work out a trilateral treaty or agreement which 
would lay down certain environmental protection rules for the Arc­
tic. For various reasons we were not successful, either with the 
United States or the Soviet Union, but I must say we were a little 
more successful with the Soviet Union than we were with the United 
States. However, to be fair to the United States as a major naval 
and sea power, the problem here was the question of freedom of 
passage. This goes back to the voyage of the M anhattan,11 and this 
was an issue of great importance which had to be set off against 
what may have been considered by some as too keen a concern with 
the environment in Canada. 

We did decide to go ahead with what is clearly unilateral ac­
tion, and we make no apologies for it. Our argument was that tradi­
tional customary international law, in the absence of a governing 
treaty, did not apply to or deal with the question of the fragile 
northern ecology. In the Canadian government's opinion, there was 
a lacuna in international law in this area. So, we adopted the 100-
mile pollution prevention zone, but we made it clear that, at such 

16. Arctic Waters Pollution Prevention Act, CAN. REv. STAT., 1st Supp., c. 2 (1970). 
17. N.Y. Times, Sept. 15, 1969, at 1, col. 3; Note, The Manhattan's Arctic Conquest and 

Canada's Response in Legal Diplomacy, 3 CORNELL INT'L L.J. 189 (1970). 
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time as there might be an international agreement to deal with 
environmental threats to the fragile northern ecology, we would be 
glad to comply with the agreement and more or less let the unilat­
eral step fade away. 

I'm pleased to note that in the current third session of the law 
of the sea negotiations there is a growing consensus about what is 
being called the Arctic overlay, which will provide for a special kind 
of regime for environmental protection in the Arctic. I predict that 
if this proposal is codified in the eventual law of the sea treaty, we 
would be able to rescind our national legislation. 

MR. RussELL: Thank you, Mr. Clark. I'll now turn to Professor 
Goldie. 

PROF. GOLDIE: I would like to add a footnote to Lorne Clark's 
latest contribution. From reading the environmental material with 
regard to the Arctic Waters Pollution Prevention Act, I believe that 
the period for degradation of an oil spill was not 50 or 60 years, but 
50 or 60 thousand years. 

MR. CLARK: That was for a spill from a ship the size of the 
Manhattan. 

PROF. GOLDIE: That's right. As an observer of Canadian pol­
icy, I feel the discussion of sovereignty over natural resources, from 
the Canadian perspective, has a kind of Janus-faced attitude. On 
the one hand, there are demands for controlled exploitation, for 
increased wealth, and for control of national development which are 
very laudatory. On the other hand, however, there is an equally 
laudatory, but mutually exclusive basis for this claim in terms of 
environmental concerns. It appears to me that these have not been 
resolved in the public press south of the border. This leads to a kind 
of skepticism on the part of people like myself who are students and 
friends of Canada. 

I would like to ask my Canadian friend if it isn't time that the 
British North America Act was changed, so that provincial control 
over the export of natural resources is curtailed. I remember Mr. 
Bennett, for example, holding his own national government to ran­
som over the negotiation of the Columbia River hydroelectric 
scheme. I think that this was some time ago, but it seems to me that 
it's very hard for an enterprise to really be able to predict what's 
going to happen to them at the hands of the provincial governments, 
some of which have a tradition of bizarre economic policies extend­
ing back several generations. 

MR. RussELL: Thank you. Could we invite comment on Pro-
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fessor Goldie's comments? Perhaps we ought to start with Mr. 
Clark. 

MR. CLARK: Very briefly, as a staunch federalist, I share your 
views as to provincial powers. Canada was conceived originally, as 
you know, as a confederation, not a federation, and there have been 
problems with respect to the respective powers of the federal and 
provincial governments. This has never been more important than 
today in the natural resource area. This whole issue has been looked 
at during the current discussions concerning security of pipelines, 
especially the consideration of an American pipeline from the North 
Slope of Alaska through Canada. The pipeline treaty, which we are 
negotiating with the United States, seeks to provide, in effect, for 
security against provincial interference with the operation of the 
pipelines. 

These very issues of disposition of power in Canada, and its 
effects on international obligations, potential investors, and those 
who are dependent on Canadian resources, are things that have 
been of great concern. In the near term, I don't foresee any great 
reversal of the flow of power. I do see us reaching at least a plateau 
where I doubt very much that there's going to be an increase in 
provincial power vis-a-vis federal, and I would think that there'd be 
a slight increase in federal power. I don't, however, see a reversal 
where we're going to get away from the whole provincial rights as­
pect. This would have to be something that we could hope for in the 
middle to long term, rather than the near future. 

MR. RusSELL: Thank you, Lorne. We had a question from the 
floor. 

COMMENT: Referring to what you just said, it seems in some 
ways that the federal government in Canada has attempted to re­
duce the provincial prerogative by enacting the Oil Export Tax Act18 

and by interjecting the federal government into areas previously 
under the jurisdiction of the provinces. This has in a sense cut across 
the whole development of the federal-provincial system, and per­
haps, because of this and because of the entry of the national energy 
board and various other agencies, the Foreign Investment Review 
Agency included, the federal government is making in effect an end 
run and asserting its power over the provinces. 

MR. CLARK: That's a perceptive comment, and I would only 
say that I think we're exceedingly fortunate that not all the hydro-

18. Oil Export Tax Act, Can. Stat. c. 53 (1974). 
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carbon resources in Canada are in one province alone. If all these 
particular resources were within the boundaries of one province in 
Canada, then I think we would have a very severe problem. 

MR. RUSSELL: If there are no further comments, I would like 
to ask Mr. Ruddy a question. In my remarks I suggested, and there 
is concern about this issue, that recent Canadian initiatives in the 
areas we have been discussing are creating increasing apprehension 
in the United States that might not only cause political problems, 
but could eventually lead to a diminution in investment in Canada. 
I'd like to ask Mr. Ruddy, as a representative of a large corporation, 
and as someone who undoubtedly has contacts with other people in 
the business community, whether he senses this phenomenon. Do 
you detect a growing concern about the situation in Canada in this 
context? 

MR. RUDDY: Yes, I think the right word is concern. We do have 
what you described as a special relationship with Canada, and I 
think that we have faith in the ultimate disposition of the issues 
that are being examined right now, but I think it's fair to say that 
there is concern in the investment community. I don't think it goes 
much beyond that. 

MR. RussELL: Thank you. 
MR. CLARK: As a footnote I would like to draw attention to the 

Texasgulf takeover as an example of what happens when the shoe 
is on the other foot. Briefly, this was an effort by the Canada Devel­
opment Corporation (CDC) to execute, in effect, a takeover bid to 
secure the majority of voting shares of Texasgulf. The CDC was 
interested in furthering its long-term policy of trying to get into 
areas that have hitherto been controlled from abroad. Opponents of 
this exercise, mostly shareholders in the State of Texas, actually 
went to court to try to block this foreign corporation from buying 
up this American company which controlled a whole area of re­
sources in Canada. This effort to block Canadian control was seen 
by many Canadians as reflecting, and I want to choose my words 
carefully, either an incredible lack of knowledge about the 
Canadian-U.S. economic relationship, or pure and simple hypoc­
risy. Fortunately, of course, the court decided the right way, and the 
CDC does today control Texasgulf .19 

MR. RUDDY: Let me just add that this problem is not one­
sided. The U.S. Government's legislation, both existing and pro-

19. Texasgulf, Inc. v. Canada Dev. Corp., 366 F. Supp. 374 (S.D. Tex. 1973). 
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posed, in the area of mineral and petroleum rights is not a model of 
enlightenment either, so we're talking about something that extends 
beyond Canadian borders, and certainly we see very ominous sym p­
toms of this in our own Congress. 

MR. RussELL: Thank you, gentlemen. 
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