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carrying out criminal investigations and prosecutions. 107 The most 
common form of mutual assistance involves gathering evidence in a 
foreign country, usually through judicial orders, search and seizure 
orders, service of process or even arrests of suspects. 108 

At the moment, the United States has MLAT's for criminal 
matters in force with Switzerland,109 Turkey,110 the Netherlands, 
including Netherlands Antilles, m and Italy.112 There are similar 
MLAT's signed but not yet in force, with Columbia, 113 Morocco, 114 

Canada,115 Thailand116 and the Cayman Islands.117 Treaties with 
West Germany and Jamaica are being negotiated, 118 and plans for 
negotiations with Nigeria, a major route for heroin trafficking and 
money laundering, have been recently announced.119 

The Cayman Islands Treaty (Treaty), the newest of the signed 
MLAT's, was developed from a narrower executive agreement be­
tween the United States and the Cayman Islands covering drug­
related crimes only.120 The agreement, signed on July 26, 1984, of-

107. TREATY ON MUTUAL LEGAL ASSISTANCE WITH THE KINGDOM OF THE NETHERLANDS, 
S. REP. No. 36, 97th Cong., 1st Sess. 1 (1981). 

108. Chamblee, supra note 61, at 191-93. 
109. Treaty on Mutual Assistance in Criminal Matters, May 25, 1973, United States­

Switzerland, 27 U.S.T. 2019, T.l.A.S. No. 8302 [hereinafter Swiss Treaty]. 
110. Treaty on Extradition and Mutual Assistance in Criminal Matters, June 7, 1979, 

United States-Turkey, 32 U.S.T. 3111, T.1.A.S. No. 9891. 
111. Treaty on Mutual Legal Assistance with the Kingdom of the Netherlands, June 12, 

1981, United States-Netherlands, _ U.S.T. _, T.l.A.S. No. 10734 [hereinafter Nether­
lands Treaty]. 

112. Treaty on Mutual Assistance in Criminal Matters, Nov. 9, 1982, United States­
Italy, _ U.S.T. _, T.l.A.S. No. _ (entered into force Nov. 13, 1985) [hereinafter 
Italian Treaty]. 

113. Treaty on Mutual Assistance in Criminal Matters, Aug. 20, 1980, United States­
Columbia, _ U.S.T. _, T.l.A.S. No. _ (approved by the Senate on Jan. 4, 1982; not 
yet in force) [hereinafter Columbian Treaty]. 

114. Convention on Mutual Assistance in Criminal Matters, Oct. 17, 1983, United 
States-Morocco, _ U.S.T. _, T.l.A.S. No. _ (advice and consent of the U.S. Senate 
given on June 29, 1984; not yet in force) [hereinafter Moroccan Treaty]. 

115. Treaty on Mutual Legal Assistance in Criminal Matters, March 18, 1985, United 
States-Canada, reprinted in 24 I.L.M. 1092-99 (No. 4, July 1985). 

116. Treaty on Mutual Legal Assistance, March 19, 1986, United States-Thailand,_ 
U.S.T. _, T.l.A.S. No. _ (not yet in force). 

117. Cayman Islands Treaty, supra note 21. 
118. Telephone interview with James Springer, Staff Attorney, Tax Div., Justice Dep't 

(Jan. 9, 1987). 
119. Shultz Raises Heroin Issue in Nigeria, N.Y. Times, Jan. 13, 1987, at A3, col. 3. 
120. Exchange of Letters Between the Government of the United Kingdom of Great 

Britain and Northern Ireland and the Government of the United States of America, Con­
cerning the Cayman Islands and Matters Connected With, Arising From, Related to, or Re­
sulting From Any Narcotics Activity Referred to in the Single Convention on Narcotic 
Drugs (1961), reprinted in 24 I.L.M. 1110-18 (July 1985) [hereinafter Executive Agreement]. 
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fered an effective alternative to the approach epitomized by the 
Nova Scotia cases, at least for drug-related crimes.121 

In the 15 months of its limited existence, the agreement essen­
tially provided for a procedure whereby the U.S. Attorney General 
could sign a request certificate to the Cayman Islands Attorney 
General, listing the drug-related financial documents needed.122 

The Cayman Islands Attorney General could then issue a notice 
requiring production of the documents in a timely fashion. 123 The 
agreement also called for negotiations for a more comprehensive 
mutual assistance treaty should the agreement prove 
satisfactory.124 

On July 3, 1986, such a treaty was signed.m While the agree­
ment had provided a binding diplomatic approach to mutual assis­
tance, the Treaty will create a binding legal approach to mutual 
assistance in the area of gathering criminal evidence located in for­
eign secrecy jurisdictions. 

The Treaty provides for assistance to be given in the forms of 
producing documents and records, serving documents, locating 
persons, executing search and seizure requests, freezing criminally 
obtained assets, and facilitating proceedings for forfeiture, restitu­
tion and collection of fines. 126 In comparison to the other MLAT's, 
the Treaty provides the most comprehensive assistance. It also in­
cludes provisions regarding forfeiture and immobilization of assets 
that were considered innovations in other treaties. 127 

As in all of the other MLAT's regarding criminal matters, the 
Treaty establishes an obligation to provide mutual assistance not 
only for criminal prosecutions, but also for investigations. 128 As 

A similar agreement with Turkey and the Caicos Islands was signed on Sept. 18, 1986 and is 
in place. See BULL. OF LEGAL DEV. 175 (No. 16, Sept. 29, 1986). 

121. Ironically, one of the reasons for the successful negotiation for the Cayman Islands 
agreement, and later the treaty, is the United States unilateral actions in the Nova Scotia 
cases in enforcing grand jury subpoenas. Money Laundering Hearings, supra note 6, at 815-
16. Foregoing the enforcement of the grand jury subpoenas for documents covered by the 
Executive Agreement, and later the treaty, was a major concession by the United States. 
See CRIME AND SECRECY REPORT, supra note 14, at 83-84. 

122. Executive Agreement, supra note 120, art. 3.1.ii. 
123. Id. art. 3.2.a. Provisions were also made for authentication of testimony regarding 

the documents. Id. art. 4. 
124. Id. art. 7. The Executive Agreement lead to 65 indictments and $15 million in 

forfeiture in the 15 months of its existence. Strasser, supra note 6, at 47. 
125. Cayman Islands Treaty, supra note 21. 
126. Id. art. 1(2). 
127. MUTUAL LEGAL ASSISTANCE WITH ITALY, S. REP. No. 36, 98th Cong., 2nd Sess. 12 

(1984) [hereinafter ITALIAN REPORT]; see infra note 151. 
128. Cayman Islands Treaty, supra note 21, art. 1(1). 
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stated before, evidence of foreign bank accounts will be crucial in 
the investigatory phase regarding money laundering charges. 

Essentially, the Treaty sets up a central authority in each 
country empowering them to make and receive requests for assis­
tance.129 Article 4 defines, in a straightforward manner, the stan­
dard form and content of the requests, 130 and Article 5 provides for 
the timely execution of such requests by the authority having the 
proper jurisdiction in the Requested State.131 

Article 8 of the Treaty allows the United States to have access 
to secret bank records in the same capacity as Cayman authorities 
would under Cayman Islands law.132 The Treaty, therefore, does 
away with the need to unilaterally enforce a grand jury subpoena 
duces tecum on a foreign bank when the offense is covered by the 
Treaty. Article 8(5) also provides for authentication of the foreign 
documents in the Requested State so as to comply with the au­
thenticating procedures established in Rule 902(3) of the Federal 
Rules of Evidence.183 

The first question to ask when applying the Treaty is whether 
the criminal offense at issue is covered by it. One of the definitions 
of a "criminal offense" in article 19(3) is dual criminality: "any 
conduct punishable by more than one year's imprisonment under 

129. Id. art. 2. This is common to all the other MLAT's. The central authority in the 
Requested State not only represents the Requesting State in the Requested State, it also 
determines if the request should be denied under article 3 of the treaty. Denial of assistance 
is mandatory if the underlying offense is tax-related, with an exception made for tax fraud. 
Id. art. 3(1)(a). 

130. According to article 4, the requests must be submitted in writing and must include 
the following information: name of the Requesting State's authority to whom the request 
relates (art. 4, (2)(a)) ; the subject matter, including the criminal offenses and purpose that 
gave rise to the request (art. 4, (2)(b), (f)); the names, birthdates and addresses of persons 
involved (art. 4, (2)(c)); any information supporting the request (art. 4, (2)(d)); a description 
of the evidence or information sought (art. 4, (2)(e)); and identity of any person from whom 
evidence is sought (art. 4, (2)(g)). 

131. "The Central Authority of the Requested Party shall promptly execute any re­
quest or, when appropriate, shall transmit it to the authority having jurisdiction to do so. 
The competent authorities of the Requested Party shall do everything in their power to 
execute the request." Id. art. 5(1) (emphasis added). 

132. "A person requested to testify or to produce documentary information or articles 
in the territory of the Requested Party may be compelled to do so in accordance with the 
requirements of the law of the Requested Party." Id. art. 8(1). "This obligation is consistent 
with the treaty's basic requirement that the Requested State follow the same practices and 
procedures in executing a request for assistance as it normally follows in domestic investiga­
tions or proceedings of similar gravity." MUTUAL LEGAL ASSISTANCE TREATY WITH THE RE­
PUBLIC OF COLUMBIA, S. REP. No. 35, 97th Cong., 1st Sess. 4 (1981) [hereinafter COLUMBIAN 
REPORT). 

133. Id. 
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the laws of both ... Parties."134 In the Swiss Treaty on Mutual 
Assistance in Criminal Matters, this requirement has caused frus­
trating problems for U.S. prosecutors involved with insider trading 
violations.136 However, most of the later MLAT's have not required 
dual criminality for the granting of mutual assistance. 136 

Article 19(3)(C) defines other activities that may not be crimes 
in both states but are still covered by the Treaty. These include 
any offenses or civil or administrative proceedings relating to drug 
trafficking, 137 and any willful failure to report an international 
transfer of currency or any currency transaction connected with 
the unlawful proceeds of any criminal offense.138 This is a direct 
reference to the BSA and its reporting requirements to stop money 
launderers. Exempting this offense from the dual criminality re­
quirement is beneficial to law enforcement officials, since BSA vio­
lations are not considered crimes in other countries. 

The wording of section 19(3)(c) could also be interpreted to 
cover the offense of money laundering, since such an offense is ba­
sically defined as a financial transaction connected with unlawful 
proceeds of a criminal activity.139 If such an interpretation of the 
Treaty proves problematic, U.S. law enforcement officials can look 
to the broad language of article 19(3)(C) regarding drug offenses.140 

If a money laundering investigation or indictment can be con­
nected with illegal drug activities, then it should fall under this 
section. Since the Treaty is a result of the success achieved under 
the executive agreement on drug-related offenses, broad interpre­
tation of article 19, relating to drug money laundering activities, 
would be consistent with one of the original purposes of the 

134. Cayman Islands Treaty, supra note 21, art. 19(3)(a) (emphasis added). Dual crimi­
nality is usually a standard requirement in extradition treaties. See COLUMBIAN REPORT, 
supra note 132, at 3. 

135. See Marc Rich & Co. v. United States, 707 F.2d 669 (2d Cir. 1983). 
136. See, e.g., Italian Treaty, supra note 112; Moroccan Treaty, supra note 114; Colum­

bian Treaty, supra note 113. 
137. Cayman Islands Treaty, supra note 21, art. 19(3)(c). "'Narcotics trafficking' ... 

means all offenses or ancillary civil or administrative proceedings taken by either of the 
Parties or their agencies connected with, arising from, related to, or resulting from any nar­
cotics activity covered by the Single Convention on Narcotic Drugs, 1961." Id. 

Id. 

138. See id. art. 19(3)(f). It is defined as: 
[W]illfully or dishonestly failing to make to the Government a report which is re­
quired by law to be made to it in respect of an international transfer of currency or 
other financial transactions connected with, arising from, or related to the unlawful 
proceeds of an criminal offense falling with [sic] any provision of this Article. 

139. MLCA, 18 U.S.C. § 1956. 
140. Cayman Islands Treaty, supra note 21, art. 19(3)(c); see supra note 136. 
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Treaty. 
The Treaty has other provisions which expressly facilitate mu­

tual cooperation in combatting the trafficking/laundering system. 
Article 1 provides that mutual assistance will be given only for civil 
and administrative proceedings that are drug-related, while the 
other MLAT's generally allow assistance for all civil and adminis­
trative investigations and proceedings.141 By making a drug-related 
limitation on this type of assistance, the Treaty actually retains 
the major purpose of the other MLAT's similar provisions - shar­
ing information on the activities of suspected drug traffickers. 142 

Article 16(1) allows for an exchange of information regarding 
criminally derived proceeds located in the other party's territory.143 

This could be very beneficial to investigators trying to follow com­
plex laundering schemes. Article 16(2) imposes an obligation on 
both parties to assist in the forfeiture of illegal proceeds and the 
collection of criminally imposed fines. 144 These provisions, there­
fore, not only allow the United States to bypass the wall of secrecy 
in the Cayman Islands to determine the volume of laundered pro­
ceeds, they also aid law enforcement officials in effectively depriv­
ing a major trafficker of those proceeds. 

V. A COMPARISON BETWEEN THE CAYMAN ISLANDS 
TREATY AND OTHER METHODS TO OBTAIN FINANCIAL 

INFORMATION FROM SECRECY HAVENS 

By comparing the characteristics of the three approaches, the 
MLAT's, as exemplified by the Cayman Islands Treaty,_ are the 
most rational and practical legal approach. 

A. PRACTICAL BENEFITS OF THE TREATY OvER LETTERS RoGATORY 

AND COMPELLED CONSENT 

As stated previously, letters rogatory are usually very difficult 
to draft, translate and interpret because they are written by a 

141. See Columbian Treaty, supra note 113, art. 1(1); Italian Treaty, supra note 112, 
arts. 1(2), 8(3); Moroccan Treaty, supra note 114, art. 7(2); Swiss Treaty, supra note 109, 
art. 1(1). Cf. Netherlands Treaty, supra note 111. 

142. COLUMBIAN REPORT, supra note 132, at 1; see also Cayman Islands Treaty, supra 
note 21, art. 16(1). 

143. "The Central Authority of one Party may notify the Central Authority of the 
other Party when it has reason to believe that proceeds of a criminal offense are located in 
the territory of the other Party." Cayman Islands Treaty, supra note 21, art. 16(1). 

144. Cayman Islands Treaty, supra note 21, art. 16(2)(a), (c). Also, article 1(2)(g) ex­
pressly provides for the immobilization of criminally derived assets. 
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judge who is familiar with his own legal vernacular but not that of 
a foreign jurisdiction.146 The formulation of a letter becomes a 
costly endeavor where the utmost care and skill must be employed. 
The Treaty, however, provides that a straightforward and standard 
form be used to make requests for specific pieces of evidence or 
information.146 

The process of delivering letters rogatory is conducted through 
diplomatic channels and can be very slow.147 The Treaty 
designates one Central Authority in each country for receiving and 
processing requests from the other country.148 The authorities, 
usually the appropriate heads of justice ministries, are permitted 
to communicate directly with one another thereby curtailing delays 
and facilitating better understanding of the contents of the re­
quests.149 Letters rogatory also require the services of foreign coun­
sel.160 With the system of Central Authorities established in the 
MLAT's, the foreign governments directly represent each other in 
their respective jurisdictions, thus eradicating the need for expen­
sive foreign counsel.161 

In addition, jurisdictions will not honor letters rogatory that 
are sent for investigative purposes.152 Under the Treaty, assistance 
must be rendered not just for judicial proceedings but also for 
criminal investigations and administrative investigations and pro­
ceedings related to drugs. 163 This added assistance allows investi­
gators to build a stronger case for an indictment. 

Perhaps the most important improvement the MLAT's con­
tain over the more traditional letters rogatory is the concept of ob­
ligation rather than discretion. Once a letter rogatory reaches a 
foreign judge, he uses his discretion in deciding whether or not to 

145. See supra note 69 and accompanying text. 
146. Cayman Islands Treaty, supra note 21, art. 4. 
147. See supra note 70 and accompanying text. 
148. Cayman Islands Treaty, supra note 21, art. 2. 
149. ITALIAN REPORT, supra note 127, at 3. 
150. See supra note 71 and accompanying text. 
151. Olsen, supra note 60, at 781; see supra note 129. "The Central Authorities have 

the responsibility to insure that requests comply with the requirements of the Treaty, are 
executed promptly, and are returned promptly to the requesting country, together with the 
information and evidence obtained, upon execution by the competent authorities of the re­
quested country." ITALIAN REPORT, supra note 127, at 3. 

152. See supra note 72 and accompanying text. 
153. Cayman Islands Treaty, supra note 21, art. 1. 
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honor it, 1 ~• a decision which is rarely appealable.166 On the other 
hand, the Treaty, as an agreement between two equal states, estab­
lishes a binding obligation on each party to honor the other party's 
properly submitted request.166 If there is any foreign litigation, the 
focus will be on interpreting the Treaty, not trying to persuade a 
foreign court to override a foreign judge's discretion. 

As mentioned before, the method of compelled consent has a 
major drawback - it requires the suspect to be under the govern­
ment's control and, therefore, be aware of an investigation against 
him.167 These limitations are avoided by the Treaty, since it re­
quires no action by the person under investigation. If an investiga­
tion is confidential or undercover, as many drug-related investiga­
tions are, article 7(3) allows the Requesting State to ask that the 
Requested State treat a request for assistance with 
confidentiality.1

H 

The Treaty's design avoids the practical problems of both the 
letters rogatory and the compelled consent methods. Its stream­
lined procedures and binding quality will also facilitate the rela­
tions of the United States and the Cayman Islands under interna­
tional law and, thereby, reverse the consequences of the U.S. 
enforcement of grand jury subpoenas. 

B. THE INTERNATIONAL LEGAL BENEFITS OF THE TREATY OVER EN­

FORCEMENT OF U.S. GRAND JURY SUBPOENAS 

The benefits of the Treaty over the grand jury subpoena are a 
mix of political and legal concerns. While the Nova Scotia cases 

154. Olsen, supra note 60, at 792. 
155. Id. But see United States v. Carver, No. 81-00342 (D.C. 1981), aff'd. sub nom. 

United States v. Lemire, 720 F.2d 1327 (D.C. Cir. 1983), cert. denied, 467 U.S. 1226 (1984) 
(where the Cayman Islands judge's decision to deny execution of a letter rogatory was re­
versed on appeal). 

156. Cayman Islands Treaty, supra note 21, art. 1(1): 
"The Parties shall provide mutual assistance, in accordance with the provisions of this 
Treaty, for the investigation, prosecution, and suppression of criminal offenses of the nature 
and in the circumstances set out in this Treaty, including the civil and administrative pro­
ceedings referred to in paragraph 3(c) of Article 19 [Narcotics Trafficking]." Id. 

Id. 

157. See supra note 76 and accompanying text. 
158. According to article 7(3), 
The Central Authority of the Requesting Party may request that the application for 
assistance, its contents and related documents, and the granting of assistance be 
kept confidential. If the request cannot be executed without breaking confidential­
ity, the Central Authority of the Requested Party shall so inform the Central Au­
thority of the Requesting Party which shall then determine whether the request 
should nevertheless be executed. 
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were successful in results, their long-term consequences could con­
siderably diminish their importance. Foreign countries will react 
either by negotiating for a treaty on cooperation such as the Cay­
man Islands did, or by imposing stronger secrecy or blocking stat­
utes, 169 making the wall of secrecy around their jurisdictions more 
impregnable - a situation most beneficial to the trafficker/laun­
derer. Countries have also raised the considerable claim that such 
subpoenas are violations of their sovereignty under international 
law.160 The United States justifies the enforcement approach 
through a balance of interests between the U.S. criminal justice 
system and the other country's privacy interests. 161 This balance of 
interests, however, leads to a disregard for another nation's laws. 

The Treaty, by creating an obligation to cooperate and then 
by providing a flexible and relatively simple system for the execu­
tion of assistance, replaces this balanced disregard with a respect 
for, and employment of, both countries' laws. The Cayman Islands 
wall of secrecy remains intact, but rather than a hole being crashed 
through, the wall now has a door that the United States can unlock 
when needed. 

The effect of the Treaty is limited, however, to only those of­
fenses it defines.162 Despite this, the Treaty remains a workable in­
strument because of article 19(3)(k). This provision allows the gov­
ernments of both parties to increase the number of offenses 
covered under the Treaty.163 

For drug trafficking and money laundering concerns, a second 
limitation is more troubling. The Treaty is limited to the United 
States and the Cayman Islands only. Once the Treaty with the 
Cayman Islands is in force, there is nothing to stop a launderer 
from shifting to a secrecy haven that does not have a treaty with 
the United States. This problem can only be solved by the devel­
opment of more treaties with other havens. This proposed system 
of bilateral agreements would then need to be interlocked thereby 
creating a network of obligation to grant mutual legal assistance 

159. See supra note 103 and accompanying text. 
160. Shine, supra note 9, at 566. 
161. See supra notes 87-88 and accompanying text. 
162. A major concern of the United States regarding the use of secrecy havens is tax 

violations; the Cayman Islands Treaty, however, specifically exempts tax evasion other than 
fraud from its coverage. See Cayman Islands Treaty, supra note 21, art. 3(1)(a). 

163. Under article 19(3)(k), "'Criminal offense' means: 
(k) such futher offenses as may from time to time be agreed upon by exchange of diplo­

matic notes between the United States and the United Kingdom, including the Cayman 
Islands." Id. art. 19(3)(k). 
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among the havens themselves. 

VI. CONCLUSION 

For a drug trafficker, money is not only a prime motivation 
but it also operates as a vital form of security.164 Therefore, a traf­
ficker's need to launder these profits is his Achilles' heel. Due to 
the fact that U.S. laws on money laundering have recently been 
sharpened and strengthened, the United States is becoming a very 
unaccommodating place to store or launder illegal cash. The traf­
ficker, however, has learned to direct an entire global network of 
illegal operations by moving with anonymous ease through the in­
ternational community. 

MLAT's have become the newest weapon for investigators and 
prosecutors in tracking down illegal drug money. At the moment, 
there are a relatively small number of these treaties. These num­
bers, however, already have defied the gloomy predictions made a 
few years ago regarding the effectiveness of the treaties. 166 As the 
number of treaties grow, so will their effectiveness, because there 
will be fewer and fewer accommodating places for traffickers to 
clean their illicit cash without risking exposure. 

In a larger sense, the treaties are also creating an obligation to 
cooperate on an international level to fight criminal activities. This 
obligation could form a solid foundation upon which a system of 
international criminal justice can be built. International assistance, 
supplemented by strong local laws, could deliver the crushing blow 
in the war on drugs. 

Andrea M. Grilli 

164. See generally B. FREEMANTLE, supra note 5. 
165. See Weiland, supra note 15, at 1115-16. 
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