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tion on the universality and passive personality principles, a
significant departure from the traditional concepts of territoriality
and nationality.'®®

A prerequisite of exercising universal jurisdiction is that the
crime committed is so heinous and of such universal magnitude
that any nation obtaining personal jurisdiction over the accused
may prosecute.!® Congress recognized that the Anti-terrorism Act
should be based upon the universality principle, because universal-
ity would justify expansion of extraterritorial jurisdiction by im-
plying that international terrorism should be treated as a crime of
universal magnitude.'®> The Anti-terrorism Act, however, is not
based upon the universality principle, because terrorism has “not
yet achieved sufficient intensity of interest to warrant recognition
as a true basis for universal jurisdiction.”8?

Unlike terrorism, the crimes of piracy,'®* slave trading,'®® hi-
jacking or attacks on civil aircraft,'®® genocide,'®” and war crimes’®®

(emphasis added).

180. The territorial principle is inapplicable, because the Anti-terrorism Act applies to
crimes committed outside the United States. The nationality principle is inapplicable, be-
cause the Anti-terrorism Act applies to all persons who commit terrorist acts, not just U.S.
nationals. See Pub. L. No. 99-399, §1202 (1986) U.S. Cope Cong. & ApmiN. NEws (100 Stat.)
853 (codified at 18 U.S.C. §2331).

181. See Draft Convention, supra note 14.

182. See HR. Conr. REp. No. 783, 99th Cong., 2d Sess. 86 (1986), reprinted in 1986 U.S.
Cope Cong. & ApmIN. NEws 1926, 1959.

183. Blakesley, supra note 68, at 719.

184. Id. at 717-718. Piracy is a crime punishable by any nation that obtains or captures
the pirate. See The Geneva Convention on the High Seas, Apr. 29, 1958, 13 U.S.T. 2312,
T.I.A.S. No. 5200, 450 U.N.T.S. 82, art. 19 (entered into force Sept. 30, 1962).

185. Id. at arts. 13, 22.

186. See, e.g., Montreal Convention (convention for the suppression of unlawful acts
against the safety of civil aviation), Sept. 23, 1971, 24 U.S.T. 565, T.I.A.S. No. 7570, 974
U.N.T.S. 177 (entered into force in U.S., Jan. 26, 1973). See also Hague Convention (con-
vention for suppression of unlawful seizure of aircraft) Dec. 16, 1970, 22 U.S.T. 1641,
T.ILA.S. No. 7192, 860 U.N.T.S. 105 (entered into force in U.S., Oct. 14, 1971).

187. Genocide has been recognized as a universal crime, punishable by any state signa-
tory to The Convention on the Prevention and Punishment of the Crime of Genocide [here-
inafter Genocide Convention], Dec. 9, 1948, 78 U.N.T.S. 277. The United States ratified the
Genocide Convention in October 1988. See Genocide Convention Implementation Act of
1987 (The Proxmire Act), Pub. L. No. 100-606, 1988 U.S. CopE Conc. & ApmiN. NEws (101
Stat.) 4156-4166 (codified at 18 U.S.C. §§ 1091-1093 (1988)) [hereinafter Proxmire Act]. The
Act makes genocide a “basic offense” punishable by (1) a fine of not more than $1,000,000
and imprisonment for life, and (2) a fine of not more than $1,000,000 or imprisonment for
not more than twenty years, or both, depending upon the offense. Proxmire Act, 18 U.S.C. §
1091(a)-(b). Subsection 1091(d) sets forth that the circumstances required for the U.S.
courts to exercise jurisdiction over the conduct proscribed by a basic offense. Such circum-
stances are where the offense is committed within the United States, or where the alleged
offender is a national of the United States. Proxmire Act, 18 U.S.C. § 1091(d)(1)-(2). Thus,
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have been acknowledged as of such universal interest and intensity
that “international conventions have been aimed at their elimina-
tion.”!®® There is a trend to recognize terrorism as a crime of uni-
versal magnitude, but the international community has not yet
found the crime serious enough to justify the exercise of universal
jurisdiction.!®® As such, the Anti-terrorism Act alternatively bases
jurisdiction on the passive personality principle.!®*

The Anti-terrorism Act proscribes terrorism committed
abroad by foreign nationals against U.S. citizens.'®> Although U.S.
courts traditionally rejected the use of passive personality jurisdic-
tion,'®* more recent decisions have acknowledged this principle as
a valid basis for exercising jurisdiction.'® These cases support the
proposition that, even without explicit congressional authority,
courts can apply the passive personality principle to exercise extra-
territorial jurisdiction.!®® The growth of U.S. jurisdiction over ex-
traterritorial crimes under the passive personality principle led to
the Anti-terrorism Act’s enactment.®®

The Anti-terrorism Act precedent is narrowly tailored to pro-
scribe terrorism'®” and has not been applied to other criminal acts

the Nazi war criminals who, as displaced persons, became nationalized U.S. citizens after
World War II are subject to criminal liability under U.S. law.

188. See generally, In re Yamashita, 327 U.S. 1 (1945)(War crimes are punishable in
the United States).

189. Blakesley, supra note 68, at 717-18.

190. Donnelly, Extraterritorial Jurisdiction Over Acts of Terrorism Committed
Abroad: Omnibus Diplomatic Security and Antiterrorism Act of 1986, 72 CorNELL L. REv.
599, 602 (1987) (for a discussion of the impact of terrorism on the international community).

191. Omnibus Diplomatic Security and Anti-terrorism Act, Pub. L. No. 99-399, § 1202,
codified as amended at 18 U.S.C. § 2331, reprinted in 1986 U.S. CopE CoNG. & ADMIN. NEwS
(100 Stat.) 853, 896-897 (codified at 18 U.S.C. §2331).

192. Id.

193. See supra notes 41-73 and accompanying text.

194. See United States v. Layton, 509 F. Supp. 212 (N.D. Cal. 1981), appeal dismissed,
645 F.2d 681 (9th Cir. 1981), cert. denied, 452 U.S. 973 (1981).

195. For cases that assert that United States can exercise jurisdiction under any of the
principles of jurisdiction, including the passive personality, see United States v. Smith, 680
F.2d 255, 257 (1st Cir. 1982), cert. denied, 459 U.S. 1110 (1983); see United States v. Rodri-
guez, 182 F. Supp. 479 (S.D. Cal. 1960), aff’d in part sub nom. Rocha v. United States, 288
F.2d 545 (9th Cir. 1961), cert. denied, 366 U.S. 948 (1961); but see United States v. Co-
lumba-Colella, 604 F.2d 356 (5th Cir. 1979).

196. For a detailed look at the growth of extraterritorial jurisdiction based on the pas-
sive personality, see Donnelly, supra note 190, at 616-619.

197. To date, there exists no consensus among nations as to the definition of “interna-
tional terrorism.” See Convention to Prevent and Punish the Acts of Terrorism Taking the
Form Of Crimes Against Persons and Related Extortion That Are Of International Signifi-
cance, Feb. 2, 1971, 27 U.S.T. 3949, T.I.LA.S No. 8413 (entered into force in the United
States October 20, 1976).
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committed abroad.'®® This statute, however, is proof that
“. . . [t]he expansion of extraterritorial jurisdiction is justifiable
within the framework of existing United States and international
law.”*®® There is no reason why this precedent cannot be applied to
base U.S. jurisdiction over Nazi war criminals.

B. Expanded Jurisdictional Principles Vis-a-Vis Terrorists
Extended to Nazi War Criminals

The United States has come a long way toward expanding ju-
risdiction since the days of American Banana,?*® especially with
the enactment of the Anti-terrorism Act.?°* No longer are the prin-
ciples of territoriality and nationality the limits of jurisdictional
reach by the U.S. courts.?? Courts will actively assert any of the
five principles of jurisdiction in order to bring terrorists to jus-
tice.2?® This growth of extraterritorial jurisdiction must similarly
be extended to confer jurisdiction over Nazi war criminals.

The United States does not assert jurisdiction over Nazi war
criminals because the crimes did not occur within U.S. territory,
yet ironically it will prosecute terrorists who commit extraterrito-
rial crimes.?** The different characteristics of terrorists and Nazi
war criminals should not account for the different treatment by
the United States.

Many terrorists are foreign nationals who have committed acts
of terrorism abroad against U.S. citizens. All Nazi war criminals,
on the other hand, were foreign nationals who committed war
crimes abroad against non-U.S. citizens. The basic difference is,
therefore, the victim. With terrorists, the victim was, at the time of
the crime, a U.S. citizen. The U.S. government is quick to assert
jurisdiction over acts of violence against its citizens, because the

198. The Act’s legislative history demonstrates that Congress intended the certification
of the Attorney General for the prosecution of a terrorist to ensure that the Act is not
applied to normal street crimes. HR. Conr. Rep. No. 783, 99th Cong., 2d Sess. 86, 87-88
(1986), reprinted in 1986 U.S. CopE CoNG. & ApmIN. NEwWS at 1960-1961.

199. Donnelly, supra note 190, at 611.

200. See supra notes 44-47 and accompanying text.

201. Omnibus Diplomatic Security and Anti-terrorism Act, Pub. L. No. 99-399, §1202,
codified as amended at 18 U.S.C. §2331, reprinted in 1986 U.S. CopE CoNG. & ADMIN. NEWS
(100 Stat.) 853, 896-97.

202. See supra notes 178-199 and accompanying text.

203. See supra notes 14-40 and accompanying text.

204. See Omnibus Diplomatic Security and Anti-terrorism Act, Pub. L. No. 99-399,
§1202, codified as amended at 18 U.S.C. §2331, reprinted in 1986 U.S. CopE CONG. & ADMIN.
News (100 Stat.) 853.
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government has a primary interest in the welfare of its citizens.
With Nazi war criminals, the victim was, at the time of the crime,
a non-U.S. citizen.?’® The U.S. government, therefore, has a sec-
ondary interest?®® in the victim’s welfare. Accordingly, the United
States leaves punishment to states with primary responsibility.
Unfortunately, the states whose nationals were persecuted have
not consistently asserted jurisdiction over the prosecution of Nazi
war criminals.?%?

Terrorists and Nazi war criminals should not be treated differ-
ently due to the status of their victims, because none of the five
principles of jurisdiction?®® are based solely on the victim’s nation-
ality. In actuality, terrorists and Nazi war criminals are similar.
Both are foreign nationals who have committed violent acts
outside U.S. territory and and therefore they must be treated the
same.

The most common characteristic of terrorists and Nazi war
criminals is the violent extraterritorial crimes they have commit-
ted. For example, terrorists commit acts of terrorism. Although
there has been difficulty in actually defining terrorism,?°® the For-
eign Intelligence Surveillance Act defines international terrorism
as “. . . violent acts or acts dangerous to human life that are a
violation of the criminal laws of the United States or of any State,
or that would be a criminal violation if committed within the juris-
diction of the United States or any State.”?’° Moreover, the only
limit the Anti-terrorism Act?'! puts on the definition of terrorism
is that it does not include normal street crimes or barroom
brawls.?*? Either definition of terrorism is, therefore, broad enough
to encompass Nazi war crimes.

205. All of the victims of the Holocaust were East and West Europeans.

206. The primary interest is of the states whose nationals, at the time of the crimes,
were persecuted.

207. See Moeller, supra note 29, at 839. See, e.g., In re Valerian Trifa, No. a 7-819-396
(Imm. Ct., Detroit, Mich., Oct. 4, 1982), in which the United States obtained a deportation
order for Trifa. Nevertheless, the United States tried for over one year to find a state willing
to accept him, because Rumania, the country of his birth, refused.

208. See supra notes 14-40 and accompanying text.

209. See supra note 197.

210. Foreign Intelligence Surveillance Act of 1978, Pub. L. No. 95-511, 92 Stat. 1783, 50
U.S.C. §1801 (1983).

211. Omnibus Diplomatic Security and Anti-terrorism Act, Pub. L. No. 99-399, §1202,
codified as amended at 18 U.S.C. §2331, reprinted in 1986 U.S. CobE CoNG. & ApMIN. NEWS
(100 Stat.) 853, 896-97.

212. HR. Conr. Repr. No. 783, 99th Cong., 2d Sess. 86, 87-88, reprinted in 1986 U.S.
Cope ConG. & ApMIN. NEws at 1960 (1986).
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Nazi war crimes were not ordinary crimes. Nazi war crimes
were violent acts dangerous to human life. They were acts in viola-
tion of the criminal laws of the United States?® and of other
states.?'* It is arguable that the definition of war crimes*'® encom-
passes terrorism. The U.S. government, however, would argue that
the distinction between crime and terrorism is that the former is
motivated by self-interest and the latter seeks to effect political
change.?*® This distinction is not dispositive, because terrorism is a
crime which can both stem from self-interest and seek to result in
political change. Thus, this distinction by definition must not be
used by the United States as an excuse from prosecuting Nazi war
criminals.

While there are differences between Nazi war criminals and
terrorists, the similarities?'” are compelling. Moreover, there is
room within the broad definition of terrorism proscribed by the
Anti-terrorism Act?'® to include Nazi war crimes as extraterritorial
offenses punishable by the United States. The U.S. Congress can
thereby pattern new legislation after the Anti-terrorism Act, ex-
plicitly conferring jurisdiction on the federal courts over Nazi war
criminals.

Even if Congress refuses to extend the universality principle
as ultra vires U.S. law, this principle is still applicable, because
crimes against humanity are similar to the old crimes of piracy and
he who commits such crimes becomes like the pirate in interna-
tional law.?'® Piracy is the exception to the territorial principle?2°
which, in the absence of an international penal code, would remain
the primary legal principle for responsibility in trying Nazi war
criminals. This principle would confer U.S. jurisdiction to prose-
cute and punish Nazi war criminals, although the crime was com-
mitted outside U.S. territory. The prosecution of Nazi war
criminals demands immediate attention and the United States
must assert jurisdiction over them if its resolve to preserve justice
is genuine.

213. See generally, In re Yamashita, 327 U.S. 1 (1945).

214. See generally, Genocide Convention, Dec. 9, 1948, 78 U.N.T.S. 277.

215. See supra note 16 for the definition of “war crimes.”

216. See Donnelly, supra note 190, at 613.

217. See supra notes 205-216 and accompanying text.

218. See supra note 179 for the broad definition of terrorism punishable by the Anti-
terrorism Act.

219. See generally, Geneva Convention on the High Seas, Apr. 28, 1958, 13 U.S.T. 2312,
T.ILA.S. No. 5200, 450 U.N.T.S. See also H. ARENDT, EICHMANN IN JERUSALEM 240 (1963).

220. See Draft Convention, supra note 14, at 563.
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C. U.S. Legal and Moral Obligations for Prosecuting Nazi War
Criminals

Legally, the United States has a duty under international law
to punish Nazi war criminals. As a signatory to the London Agree-
ment??* and a member of the International Military Tribunal
(“Tribunal”),??2 the United States is obligated to assist in trying
and punishing the major war criminals of the European Axis.??®
Under the London Agreement, the United States was required ei-
ther to extradite the Nazi war criminal to stand trial in the state
recognizing jurisdiction or to deliver the criminal to the Tribunal
at Nuremberg.??* Although the Tribunal is now defunct,??® the U.S.
government still views the London Agreement as a binding inter-
national instrument.?2¢

In the absence of the Tribunal - as a supranational court in
which to prosecute Nazi war criminals - the alternative available to
the United States under the London Agreement is extradition. In
the absence of a state requesting the criminal’s extradition, the
U.S. duty, under customary international law - pursuant to the
maxim aut dedere aut judicare - is to place the criminal on trial
under its own law.??” Thus, the United States is legally obligated to
prosecute Nazi war criminals where the alternative is setting the
criminal free.

The United States is also morally obligated to punish Nazi
war criminals. Nazi war crimes are not unique to any country, but
are, in fact, violations of the laws of nations.2?® “It is therefore the
moral duty of every sovereign state to. . .enforce the natural right
to punish, possessed by the victims of the crime whoever they may

221. See Agreement for the Prosecution and Punishment of the Major War Criminals
of the European Axis, Aug. 8, 1945, 59 Stat. 1544, E.A.S. No. 472, 82 U.N.T.S. 279 [hereinaf-
ter London Agreement]. The London Agreement was signed by the United States, France,
Great Britain, and the Soviet Union as a formal pledge “. . .to deliver Nazi war criminals to
a swift and sobering justice.” Note, supra note 164, at 858.

222. See Charter of the International Military Tribunal, London Agreement, art. 6, 59
Stat. 1547, E.A.S. No. 472, 82 U.N.T.S. 279, 286.

223. See Moeller, supra note 29, at 799.

224. Id. at 802; see also London Agreement, 59 Stat. 1544, E.A.S. No. 472, 82 U.N.T.S.
279.

225. See Moeller, supra note 29, at 799. The Tribunal disbanded on Oct. 1, 1946. See
Note, supra note 157, at 858.

226. See Moeller, supra note 29, at 802; see also London Agreement, 59 Stat. 1547,
E.A.S. No. 472, 82 U.N.T.S. 279.

227. See Moeller, supra note 29, at 803. See also M. Bassiouni, International Extradi-
tion, US. L. aND PrAc. ch. 2, §2 (1983).

228. Oliver, supra note 120, at 812.
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be, against criminals whose acts have ‘violated in extreme form the
law of nature or the law of nations.’ 7’22 Thus, the United States
must enforce its citizens??® rights to bring the criminals to sobering
justice. The moral obligation of the United States also has roots in
the Genocide Convention.

The Genocide Convention?*! affirmed that genocide?®? is a
crime under international law, and invited the signatories to enact
the necessary legislation for prevention and punishment of the
crime.?*®* The Genocide Convention codifies a moral re-awakening
of an acknowledgment that every state is obligated under interna-
tional law to use all necessary measures to bring the Nazi criminals
responsible for World War II atrocities to justice.23*

The member states of the Genocide Convention, therefore,
made a moral commitment by signing the Convention. The United
States ratified the Convention in 1988.22® The U.S. moral obliga-
tion to preventing and punishing such a heinous and universal
crime certainly is sincere.

V. CONCLUSION

The United States does not recognize the universality princi-
ple that would confer jurisdiction over Nazi war criminals. Current
U.S. immigration law limits its bases of jurisdiction over foreign
nationals committing extraterritorial crimes.?*®¢ Without the United
States’ active and effective participation in the search for and
prosecution of Nazi war criminals, most of those crimes will con-
tinue to go unpunished.

229. Id. at 810 (emphasis added).

230. See supra notes 150-156 and accompanying text for a discussion of the victims of
Nazi war crimes and the perpetrators who emigrated to the United States following World
War II and are now naturalized citizens.

231. Oliver, supra note 120, at 810. The United Nations General Assembly affirmed,
invited, and recommended these goals in its resolution to prevent and punish the crime of
genocide. See id. at 813. See also Genocide Convention, Dec. 9, 1948, 78 U.N.T.S. 277.

232. Genocide is:

. a denial of the right of existence of entire human groups, a denial which shocks

the conscience of mankind and results in great losses to humanity, and which is

contrary to moral law . . .

Oliver, supra note 120, at 813 (citing Resolution 96(I) of the General Assembly, Dec. 11,
1946).

233. See Oliver, supra note 120, at 815.

234. Moeller, supra note 29, at 797.

235. See supra note 187.

236. See supra note 150 and accompanying text. The Immigration and Nationality Act
limits United States legal action over Nazi war criminals to denaturalization, deportation
and extradition. See id.

Published by SURFACE, 1989

27



Syracuse Journal of International Law and Commerce, Vol. 15, No. 2 [1989], Art. 7

284 Syr. J. Int’l L. & Com. [Vol. 15:257

The United States must pass legislation that affirmatively as-
serts jurisdiction over Nazi war criminals. For example, the Israeli
statute asserting Israeli jurisdiction over crimes committed extra-
territorially and by aliens against Israeli citizens,?*” is used by
Israel to confer jurisdiction over Nazi war criminals. And Canada -
a country in many ways similar to the United States - recently has
enacted a law allowing its courts to prosecute Nazi war criminals.
Yet another example of an active commitment to redress harm to a
nation’s citizens is the Anti-terrorism Act, discussed above.2%®
Likewise, Congress must not ‘“close the chapter” on Nazi war
crimes and allow the persecutors of the laws to go free.?s®

The United States must prosecute and punish Nazi war
criminals. There are legal bases for U.S. jurisdiction.?*® There are
also moral bases for jurisdiction.?** Perhaps the U.S. government
has inhibitions, because it is a relatively political area of the law.
Protecting and preserving its citizens’ faith in jurisprudence, how-
ever, must be a prime incentive to enact legislation to prosecute
and punish the Nazi terrorists who have permanently affected the
lives of many U.S. citizens.?*?

Debbie Morowitz

2317. See supra note 108 and accompanying text for a discussion of the Nazi Punish-
ment Laws.

238. Omnibus Diplomatic Security and Anti-terrorism Act of 1986, Pub. L. No. 99-399,
§1202, codified as amended at 18 U.S.C. §2331, reprinted in 1986 U.S. CopE CoNG. & ADMIN.
NEws (100 Stat.) 853.

239. N.Y. Times, Feb. 4, 1988, at A5, col. 1. For example, Australia, a nation possessing
neither territorial nor national jurisdiction, is in the midst of amending its criminal code to
include Nazi war crimes (committed abroad) as an offense punishable under Australian law.
Id.

240. See supra notes 150-156 and accompanying text.

241. See A. RyAN, supra note 1, at 344 and accompanying text. The moral bases for
jurisdiction include the U.S. belief “in the injustice of persecution and the integrity of the
law.” Id.

242. See generally Crawford, The Holocaust: A Never Ending Agony, in THE ANNALS
OF THE AMERICAN ACADEMY OF POLITICAL AND SOCIAL SCIENCE 250-255 (July 1980). Craw-
ford’s study verifies the permanent impact on the victims of the Holocaust.
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