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ory, is the confusion or disjunction between law and current events
which is demonstrated by the fact that a blanket prohibition on the
rights of minorities seeking self-determination does not accord with
state practice. Certain minorities have either achieved self-determina-
tion, or are in the process of seeking it, often with international sanc-
tion and recognition, in spite of the conventional view. In recent
times, the instances of groups seeking and sometimes exercising their
right to determine their own future are rapidly increasing. Interna-
tional recognition for the claims of the Palestinians,* growing sup-
port for the recognition of the right to secede’* by Slovenia and
Croatia,>s the Baltic states and perhaps even world response to the
plight of the Kurds indicate that state practice is slowly building to
support a shift in view, regardless of the fact that these examples are
usually rationalized as exceptions to the general rule.’¢ For example,
President George Bush has referred to recognition of independence of
the Baltic States as being a “special case.”s”

Events in Yugoslavia illustrate the changed state practice with
regard to recognized acts of self-determination, even prior to the ap-
pearance of the elements which normally constitute statehood.®
Although it is impossible to be precise about the state of events in
Yugoslavia, it appears that as of this writing the U.S.,5° Britain,

53. See, e.g., Res. ES-7/2: Question of Palestine (1980), reprinted in 18 DUsAN J. Djo-
NOVITCH, UNITED NATIONS RESOLUTIONS: SERIES 1: GENERAL ASSEMBLY 479 (1979 - 80).

54. A right which extends beyond the right simply of self-determination.

55. THE AGE, July 5, 1991. See also Stephen Kinzer, Europe, Backing Germans, Accepts
Yugoslav Breakup, N.Y. TIMES, Jan. 16, 1992, at A10.

56. For an example see the view expressed in Richard N. Kiwanuka, The Meaning of
‘People’ in the African Charter on Humanitarian and Peoples’ Rights, 82 AM. J. INT’L L. 80, 90
(1988), that international recognition for Bangladesh only occurred because of “a set of cir-
cumstances that lent a cloak of legitimacy to what would otherwise be impermissible at inter-
national law.”

57. David Hoffman, Baker Vows Aid for Soviets, Lists Five Principles for Dealings, W ASH.
PosT, Sept. 5, 1991, at A34.

58. The 7th International Conference of American States - Convention on Rights and
duties of States, Dec. 3 - 26, 1933, art. 1, 28 AM. J. INT’L L. SuPP. 75 (1934). Article 1 lists 4
elements: permanent population, defined territory, government and capacity to enter into rela-
tions with other States. Recognition also has an effect on statehood although controversy
remains as to whether its role is “constitutive” or “declaratory.” See JOSEPH M. SWEENEY ET
AL., THE INTERNATIONAL LEGAL SYSTEM (3d ed. 1988).

59. See THE AGE, July 4, 1991. See also John Mashek, Bush Edges Toward Recognizing
Baltics, BOSTON GLOBE, Aug. 27, 1991, at 12.

60. The British Prime Minister John Major was reported as saying, “it may no longer be
possible to hold the country together.” THE AGE, July 5, 1991. See also William Drozdiak,
Conflicts Over Yugoslav Crisis Surface in Europe; Debate Pits Principle of Self-Determination
Against Preserving National Boundaries, WASH. PosT, July 5, 1991, at A15.
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Germany,$! the European Community,52 and Australias® have indi-
cated their readiness to recognize the declarations of independence by
Slovenia and Croatia.®*

The Baltics provide another example of the practice of states
shifting to support claims by minorities for self-determination. What
has been the response of the international community to their claims
of independence from Moscow? Events have moved with startling ra-
pidity. Just over one year ago one state only, Iceland, had formally
recognized Lithuania’s claim for independence.®* Now recognition of
independence has been accorded by at least eighteen countries includ-
ing Australia, plus the U.S. and the European Community. The Presi-
dent of the Russian Republic has issued a decree recognizing the
Baltic republics, as did the President of the defunct Soviet Union.s6

Even prior to these events Lithuania’s claim had already attained
a certain degree of legitimacy from the international community. The
U.S. and Australia, among others, were reported as attempting to
pressure the Soviet Union into accepting Lithuania’s declaration.é’
The U.S., adopting diplomatic means, postponed an important sum-
mit it had planned to hold with the Soviet Union.® The Soviet
Union’s military response to the Lithuanian movement was con-
demned by the U.S.,% Japan,’® the European Community’! and Aus-
tralia,’ and threats were made to suspend aid.”® It is clear, therefore,
that while Lithuania’s right to self-determination had been recognized

61. See THE AGE, July 5, 1991. See also Drozdiak, supra note 60.

62. The European Community was reported to be ready to consider recognition if Bel-
grade refused to stop hostilities. THE AGE, July 4, 1991. See also Curtius, supra note 28.

63. See THE AGE, July 5, 1991.

64. The European Community formally recognized Croatia and Slovenia on January 16,
1992. See THE AGE, Jan. 16, 1992. See also Stephen Kinzer, Europe, Backing Germans, Ac-
cepts Yugoslav Breakup, N.Y. TIMES, Jan. 16, 1992, at A10. It has also recognized Bosnia and
Herzegovina. See EC Grants Recognition to Bosnia and Herzegovina, THE WEEK IN GER-
MANY, Apr. 10, 1992, available in LEXIS, NEXIS Library, CURRNT File.

65. See GUARDIAN WEEKLY, Feb. 17, 1991. See also Debran Rowland, Lithuanians
Mark Independence Day, CHI. TRIB., Feb. 18, 1991, at 7.

66. See Martin Sieff, Yeltsin Now Calls the Shots, WAsH. TIMES, Aug. 26, 1991, at Al.

67. See THE AGE, Mar. 3, 1991. See also Daniel Sneider, Gorbachev Woos and Assails
West, CHRISTIAN Scl. MONITOR, May 9, 1991, at 3.

68. See THE AGE, Jan. 30, 1991. See also Don Oberdorfer & Ann Devroy, Bush and
Gorbachev Postpone Summit, WAsH. PosT, Jan. 29, 1991, at Al.

69. See THE AGE, Mar. 17, 1991. See also U.S. on Secession: Maybe, N.Y. TIMES, June
28, 1991, AS.

70. See THE AUSTRALIAN, Jan. 22, 1991. See also Martin Seiff, Violence Laid to
Gorbachev’s Foes,WAsH. TIMES, May, 3, 1991, at AS8.

71. See THE AGE, Jan. 23, 1991. See also Seiff, supra note 70.

72. See THE AGE, Jan. 16, 1991. See also Seiff, supra note 70.

73. See THE AUSTRALIAN, Jan. 22, 1991. See also Seiff, supra note 70.
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by only one state, many others have implicitly indicated that, at the
very least, they did not accept the Soviet Union’s outright rejection of
the Lithuanian claim. At the most, the negative response of these
states can be interpreted as tacit approval of Lithuania’s claim. If so,
further support is lent to the argument that examples of state practice
are incrementally building toward a re-examination of traditional
theory.

The proposal for the establishment of a safe haven for Kurdish
refugees from the Iraqi regime, regardless of whether it succeeds or
not, also lends support to a change in practice. The territorial integ-
rity of Iraq was affected by the allies’ action in establishing the en-
clave and subsequent recognition of the Kurdish claim for full
autonomy by the allies further confirms the allies’ support of Kurdish
claims for self-determination. Although it is clear that protection of
the Kurds does not translate automatically into support for their right
to self-determination, the allied intervention ensures that the Kurdish
claim is kept alive, and may be a preliminary step necessary for the
attainment of that goal. In addition, a U.S. Military Report specifi-
cally recognized as an objective the attainment of a permanent, secure
and autonomous Kurdish region.’* The Kurdish example indicates
that a “people,” subject to alien domination not within defined colo-
nial borders, have been allocated, with the sanction and active contri-
vance of three significant powers and the U.N., a safe haven or
enclave within the territory of another state.”> A safe haven is clearly
one important element towards achieving a successful claim for self-
determination.

In principle, acceptance of a right to limited self-government for
the Palestinian people has been recognized by Israel.’¢ In view of the
fact that self-determination is about the process of allowing a group to
determine their political future, rather than any one particular result,
Israel’s acceptance is significant.

Two final examples of the shift in state practice concern the
Czech and Slovak Federal Republic (C.S.F.R.) and Eritrea. C.S.F.R.
President Vaclav Havel has indicated that the Slovakian people have a

74. See THE AUSTRALIAN, May 5, 1991. See also Paper: U.S. May Seek Autonomous
Kurdish Region, CHI. TRIB., May 5, 1991, at 19.

75. See GUARDIAN WEEKLY, Apr. 28, 1991. See also Paper: U.S. May Seek Autono-
mous Kurdish Region, CHI. TRIB., May 5, 1991, at 19.

76. See THE AGE, Jan. 16, 1992. See also Norman Kempster & Daniel Williams, Israel
OKs Talks on Arab Self-Rule, L.A. TIMES, Jan. 15, 1992, at Al.
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right to secede, as long as it is done in a constitutional manner.”” Sim-
ilarly, the new Ethiopian government has reportedly adopted a char-
ter recognizing the right of self-determination for all its nationalities,
as long as the appropriate referendum is held, and has affirmed the
right of the Eritreans in the north of the state to secede.”®

The aforementioned examples do not confuse the political princi-
ple of self-determination with the legal right of self-determination, but
recognize the facts of self-determination. There is a large and growing
body of evidence indicating that the attitudes of the international
community towards the right of minorities to assert a claim for self-
determination are changing. As the ICJ stated in the Nicaragua Case,
these facts constitute the most potent evidence of the state of custom-
ary international law.”® If self-determination is to have any contem-
porary relevance, then, it must be taken to include the situation where
ethnic minorities may exercise this right.

2. Textual Issues

An analysis of the texts which represent the conventional view of
self-determination also reveals that it is based on a circular argument.
It asserts that apart from States, trusts and non-self-governing territo-
ries or categories listed in Chapter XI of the U.N. Charter, the right is
available only to those territories which possess a status similar to
that of a non-self-governing territory. Crawford, for example, offers
an additional rather vague category of situations, apart from the stan-
dard ones, where self-determination may also be relevant:

[Possibly] other territories forming distinct political geographical ar-
eas, whose inhabitants do not share in the government either of the
region or of the State to which the region belongs, with the result that
the territory becomes in effect . . . non-self-governing.®°

Similarly, Wilson believes that the right does not entail a right of se-
cession from a self-governing state, “unless a part of that State has
become effectively non-self-governing with respect to the whole.”#!
These arguments beg the critical question. Nowhere do they de-
fine how or when the territory in question becomes non-self-governing.
They merely answer the problems by restating it. What does becom-

77. See THE AGE, July 9, 1991. See also Mary Battiata, Separatist Slovaks Becoming
More Vocal in ‘Family Feud’ with Czechs, WAsSH. PosT, Mar. 19, 1991, at A21.

78. See THE AGE, July 5, 1991. See also Robert M. Press, Ethiopians Opt for Transition
to Democracy, CHRISTIAN SCI1. MONITOR, July 5, 1991, at 1.

79. See Nicaragua Case, supra note 26.

80. Crawford, supra note 39, at 101 (emphasis added).

81. WILSON, supra note 21, at 87.
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ing “in effect non-self-governing” or “effectively non-self-governing”
mean? This is the crux of the whole self-determination issue, the need
to formulate a legal method for determining when a particular entity
has become “non-self-governing.”

The deficiency of the conventional view is that by failing to for-
mulate specific principles with which to assess a claim, it avoids the
most controversial aspect of the right to self-determination. This is
not an attack merely on the lack of clarity of the traditional view; the
“legality” of a right is not diminished or increased by the uncertainty
of its content. The conventional view is clear enough within a limited
scope, but it does not provide an explanation or guide for when the
right does arise beyond the traditional categories, categories which no
longer cover the varieties of groups seeking to exercise the right.

3. Jurisprudential Issues

Assuming then that the conventional view of self-determination
theory is no longer appropriate, on the basis both of developing state
practice and inherent logical inconsistencies, it is interesting to con-
sider how and why it has for so long been accepted. Furthermore,
why has that acceptance been accompanied by continual academic
controversy? The confusion of international opinion in this area is an
example of what one jurisprudential approach would call a “crisis” in
the “interpretive” community’s “structure of beliefs.”’82 This theory
asserts that change in law comes about when the exceptions to a gen-
eral rule are too numerous to rationalize. A “crisis” in the law results
which can only be resolved by the reconciliation of the exceptions
under a new rule, which thus moderates or changes the original rule.
This reconciliation can only occur through an alteration in the com-
munity’s belief structure and this happens when a sufficiently persua-
sive argument is formulated to explain the exceptions. In this
manner, the law gradually evolves and retains the illusion (often fos-
tered in law schools) of being simultaneously “static and yet dy-
namic.” For example, Katz explains the process by reference to
Thomas Kuhn’s theory of scientific change:

Discovery commences with the awareness of an anomaly . ... It then
continues with a more or less extended exploration of the area of the
anomaly. And it closes only when the paradigm theory has been ad-

82. See, e.g., M.F. Katz, After the Deconstruction: Law in the Age of Post-Structuralism,
24 U. W. ONTARIO L. REV. 51, 57 - 58 (1986).
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justed so that the anomalous has become the expected.?3

Academic opinion regarding self-determination is currently in a
state of “crisis.” The profusion of debate reflects a period in which
there is an “extended exploration of the anomaly.” Berman refers to
aspects of the debate as “the paradox of self-determination.”%¢ The
mass of writing on the subject is evidence of the unsettled state of the
law. Crawford’s usage of the word “possibly” to qualify the applica-
tion of self-determination to territories outside conventional theories
only highlights the uncertainties. The recapitulation of the general
rule, and attempts to explain or rationalize exceptions under the gen-
eral rule, are unconvincing. They do not accord with either legal or
political reality. There is a growing list of examples where a right to
self-determination has been recognized regardless of its failure to fit
conventional theoretical requirements. This list of examples includes
the Baltic States, Croatia and Slovenia, and recent Israeli statements
regarding a Palestinian right to limited self-government, to name a
few. At this stage, it is sufficient to point out that politically and le-
gally certain entities have successfully asserted their right to self-de-
termination while others continue to do so. What is needed in order
to resolve the “crisis” is a reformulation of the original rule. Other-
wise, the factual exceptions cannot be reconciled.

It has been suggested here that there is an uncertainty in interna-
tional law theory regarding when the right of self-determination ap-
plies; that this confusion has rendered the term incapable of
application to the wide variety of situations it is being called upon to
mediate; and, that reformulation of the conventional approach is nec-
essary to reconcile factual exceptions. The controversial approach to
the interpretation of self-determination more accurately reflects cur-
rent state practice, and should therefore be formally recognized as the
appropriate international law standard.

D. Issues for the Future

Adoption of the controversial approach to self-determination will
undoubtedly be accompanied by a range of new and complex issues.
For example, the most serious of these problems is the potential effect
a successful bid for self-determination by a group in one state, may
have on a neighboring state which also contains the same grouping.

83. See id. at 56 (citing THOMAS KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS
90 (1967)).

84. N. Berman, Sovereignty in Abeyance: Self-Determination and International Law, 7
Wis. INT’L L.J. 51, 52 (1988).
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In this context, the Chinese have expressed concern over the effect
that independence for Kazakhstan may have over the large Kazakh
minority in the Xinjiang province.35 Serbs in the Croatian region of
Krajina will also pose a problem for any independent Croatian state.36

Inter-ethnic rivalries within newly independent Soviet republics
also create serious problems for international stability. It is difficult
to keep abreast of the ever burgeoning list of minorities claiming
rights, often against an entity which itself has just successfully as-
serted its right to self-determination. The Ossetians in Georgia, the
self-proclaimed Dnieper Republic in Moldava and the Crimean au-
tonomous republic in the Southern Ukraine®’ are examples of just a
few claims by minorities within former minority entities.

Apart from a proliferation of claims which could result from the
adoption of the controversial view, the other major issue concerns the
area of implementation. How quickly and effectively can interna-
tional and domestic constitutional law theory respond to the urgent
need to construct new forms of power sharing to accommodate the
proliferation of demands? Remembering that self-determination is
not necessarily synonymous with complete independence, the ‘“‘shape”
of new forms of federal structures will be extremely important. The
formation of the Union of Soviet Socialist Republics and its rapid re-
placement by the Commonwealth of Independent States with as yet
undefined responsibilities in significant areas of economic and defense
control illustrates the need for some creative legal thinking on the
effect of self-determination on the constitutional structure of states.

Or will self-determination translate into the forms of power re-
distribution being experimented with in relation to indigenous peoples
in Canada, New Zealand and to a lesser extent Australia? For exam-
ple, will Canada proceed with a proposal by the notedly conservative
Canadian Bar Association to introduce a separate system of justice for
native Canadians? Will the New Zealand experience of placing land
claims in a separate tribunal and allowing first offenders in the crimi-
nal justice system to be punished in consultation with Maori leaders
constitute new forms of effective self-government?

These and a host of other issues accompany a shift in interna-
tional law to the more controversial approach to self-determination.

85. See Lena H. Sun, China Fears that Fever of Soviet Ethnic Conflicts Could Cross Bor-
der, WAsH. PosT, Sept. 20, 1991, at A16.

86. See Laura Silber et al., Serbian Leaders’ Dispute Threatens UN Peace Plans, FINAN-
cIAL TIMES, Feb. 4, 1992, at 2.

87. See THE AGE, Sept. 7, 1991. See also Walter Laqueur, Independence May Enslave
Millions, L.A. TIMES, Sept. 8, 1991, at MS5.
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It is suggested here, however, that these questions should be incorpo-
rated into the criteria to be applied in assessing a claim, or resolved at
the domestic level, rather than automatically preventing the right
from being exercised. Otherwise, the term self-determination is in
danger of losing any useful currency it may have once possessed as a
principle of international law.

IV. CONCLUSION

It has been argued here that conventional theoretical approaches
to self-determination are inadequate insofar as they provide neither a
description of, nor a prescription for, the behavior of states in interna-
tional relations. To be useful to the field of international dispute reso-
lution, international law theory should be functional, as well as
analytical. This is particularly true when we are witnessing an in-
creasing number of claims by indigenous peoples and ethnic minori-
ties, not enclosed within the parameter of colonial boundaries, but
who nevertheless wish to exercise their right to self-determination, a
right which is part of international customary law. To date, the right
is denied on the basis that the group does not “fit” the theory. The
resulting dissonance between state practice and the conventional law
on self-determination has led to an unacceptable level of uncertainty
in the application of the law. A way out of this uncertainty has been
proposed, utilizing existing tools of the discourse, to improve and re-
fine the current paradigm.
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