Silverstein: Emigration: A Policy Oriented Inquiry

EMIGBATiON A POLICY: oatENTED
- lmuumv '

Arthur Jay S_i_lvers.ta.in T

Human beings live, perforce, in communities. Often the objectives .
-of the individual and his community coincide; at other times thev con-
flict. Freud phrased the tension as follows:

“What makes itself felt in 4 human commumty a8 d desxre far freedom
-may be their revolt against some existing injustice, and so may prove-
--favourable to a further development of civilization; it may remain com-
. -patible with ¢ivilization , . . . A good part of the struggles of markind
. eentre round the simple task of finding an expedient accomodation —.
one, that is, that will bring happiness — between this claim of the
individual and the cultural claims of the group.'

-One manifestation of this struggle is an individual’s desire to emigrate
_and the community’s or its leaders’ denial or imposition of restrictions, .
-allegedly made because of some larger community purpose, Restrictions

‘mean that without the community’s action, the individual would be -

“able 10 emigrate. Scme impediments take the form of demanding pay-
“ment of exit taxes, requiring production of documents, or granting per--
‘mission to only part of -8 family; others are more subtle, though n

context no less effective. -

This inguiry will treat restrictions on the desire to emigrate in a-
‘corceptual manner so as to provide eriteria and procedures for decision-

“making. First, a framework will be constructed to assist decision-

‘makers-—be they heads of state, diplomats, legislators, bureaucrats, or

~pimply citizens—in evaluating the competing claims involved when an- -
individual seeks to exercise the right to emigrate. Then, an analysis of
the emigration policies of Austria, India, the Soviet Union, the United:
‘Kingdem, and the United States will be presented as iflustrative of the
world community’s approach toward emigration showing its general.
-expectations about appropriate controls on emigration. Finally, the cre-
ation of international machinery will be proposed to implement the
recommendations magde,

The objective is to provide criteria and a procedure for decision-
making. A means for evaluating the conflicting interests in each case on
.a contextual level is sought, Decision-makers should have & method of
locating events in a broader scheme in order properly to appreciate the-
conditions, goals, alternatives, and strategies relevant to the specifie

*'B.A., Rutgers University 1971; 4.0, Yale Law School 1974. The author ie indehted
to Prolessor Micheel Reisman for his suggestions, assistance, and encouragement.
1. 8. Frevo, Crvitization axp Disconrent 43 (J. Strachey ed. trans). 1962).
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problem. Ironically, arithmetical formulations would be the least pre--

-cise. Since law must operate in 8 complex social process, the approach
should be a contextual one, i.e., all relevant aspects of the social process
‘should be borne in mind in reviewing the manifold events and facts. The
framework employed is modeled after the “New Haven approach™ as
articulated by Professors McDougal, Lasswell, and associates.? Discus-
sion is imited to the case of a citizen, 8s others would not have the same
degree of obhgatlon to the. gowemment and mlght reqmre g different
analysis,

The framework.of pchcy oriented gunsprudence which will be em-
ployed in this inguiry of emigration consists of the following steps:*
 First, the problem must be delineated with attention directed to-
wards the process of value deprivations of the individual, the process of =
claim, and the process of authoritative decision, i.e., "“[Wle are inter-.
ested in more than rules. We are interested in decisions, what’s dong,
the consequences of the making and application of rules for human
beings . . . . [Wel think of law as a process, a process of authoritative -
decision,'™ ' ' '

Second, the community geals necessary for the protection and pro-.
motion of individual human values must be clarified, Both the values
to be defended and the procedures and processes which will be employed -
{0 that end must he considered.

Third, a survey of past trends of decisions must be conducted which
assesses the degree to which the recommended policies approximate the
past trends, and which notes the possihle factors that conditioned past.
‘decisions. _

Fourth, alternative structures and sirategies designed to achieve a -
public order of freedom and human dignity must be recommended.

1. THE INDIVIDUAL'S RIGHT TO EMIGRATE

Viadimir V. Levick, 45 vears of age, chemist, scholar, and corre-
sponding member of the prestigious Academy of Science, reguests pez-
mission to emigrate from the Soviet Union, He wants to be reunited with -
hix sister and her family by returning to.what he perceives to be his

*2, This label originated in K. Favk, The STATUS 0F Law IN INTERNATIONAL SoCiETY 342 .
{1970}, See Falk, Myres & MeDougal: Pioneer for the Year 2000, 1 Dex/d, Int'e L. & Por.,
13 {1971}; Cottleih, The Conceplual World of the Yale International Law, WorLp Povirics
108 (1968} tcharacterizes it as “the Yale approack”).

4. For the basic expositions of this approach, see MeDougal, Lasswell, & Reisman,
The World Coastitutive Process of Authoritative Decision, 19 1, Lecas Ep. 253 (18671,
McDougal, Lassweil, & Chen, Human Rights and World Public Order: A Framework for -~
Foliev Oriented Inguiry, 63 An. J. I’ Lo 237 (1969},

4. For further elaboration see McDougs), Lasswell, & Chen, suprn nite 3, at 24041

5. McDoupgal, Jurisprudence for a Free Soclety, 1 Geo, L. Rev, 1, 2 (1966).
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historic homeland-Israel~where:-he hopes to practice his religion in-
freedom.
' The Sovier Ministry of Internal Affairs explains its basls for deny-
-ing Vladimir's application as one of foreign relations and security: A
-state of war still exists between the Arab countries and Israel, and Dr.
Levick would ‘be in a position to make scientific contributions to Israel’s
tvause. Also, eight years ago Dr, Levick was & consultant on-a research
project classified as sensitive. Dr. Levick is fortunate in that many
applicants and their families are often persecuted and harassed.®
" 'The-above hypothetical helps illusirate that the fension hetween
-the individual and the nation/state invelves certain loyalties which
. demand stricter cbedience than even the rules and regulations set forth
by the nation/state. Though the power of compulsion of family, religion,
or shared ethnic experience is not as evident, these subgroups or func-
~tional identities must be noted, as they often exert an even stronger
influence than the community upon an individual’s choice process.”.
.Reasons for desiring to emigrate and the intensity of that desire are
-afected by these considerations which transcend political relationships.
Both the country imposing restrictions and the world community seek-
ing solutions to the confiict must be aware of the undercurrent of influ-
‘ences distinet from residual nationalism if the individual's dilemm_a 15
19 -he truly appreciated and evaluated.

When a community deprives a segment of its members Di their
human rights it is properly a matier of international concern.* Restric-
tions on the desire to emigrate are of significance threughout the glohal
-eenmmunity. Physical boundaries of the country involved do not confine
‘the consequences of events within that country. First, local matters have
impact on outlying regions and the entire world community.! Second,
deprivation of human rights anywhere must be reprehensible to all man-
kind: delicta juris gentivm.®

There appears ta be increasing international recognition of an indi-

6. Senators and Congressmen have frequently revealed details of the plight of those
seeking o emigrate from the Soviet Union. See, v.g., 118 Cone. Rec. 21,340-41 (3972) tno
explanation for rejection); 118 Cong, REC. 16,189 {1872H1oss of job}; 118 Cone, REc. 16,170
{1972}{induction into armed forces); 118 Cong. Rec. E4280 (daily ed. Apni 25, 1973 (se-.
vere discriminaiion and persecution).

9. See D, Trumaw, Tre QovERNMENTAL Process 14-44 (1951)..

B, O R WoerzeL, Tae NureMees: Tarians w Dereryationac Law 177-89 {1962} dis-.
cussing crimes against humanity}.

9. See' M, McDoucal & F. Feiuciano, Law axo Miavun Woren Pubsric Orbeg 384
94 {1961},

10, See Reisman, Responses to Crimes of Discrimination and Genocide; An Appraisal
of the Convention on the Eliminotion of Racigl Discrimination, 1 Den, J. Int' L. & Pot.
20, 19-40 {19713 [hereinafter cited as Reisman, Responses to Crimes).

Published by SURFACE, 1974



Syracuse Journal of International Law and Commerce, Vol. 2, No. 2 [1974], Art. 2

152 - Syr.d, Int'l L. & Com. “[Vol. 2:149

vidual’s right to emigrate. During preparation of the Universal Decla-.
ration of Human Rights of the United Nations, debate ensued coneern-
ing an individual’s right to emigrate.’* The representative of the
‘1.8.8.R. claimed that: *All movement within a given country or across
its frontiers had to take place in accordance with the laws of that coun-
try.”# On the other hand, most countries agreed with the representative .
of Haiti’s position: 2

“The principle of the individual's right to move freely about the world
‘had been recognized before national States had reached their present
stage of development, The various barriers erected by those Stetes

- {atled to take account of the importance of the human element, the ties

of family and friendship, which were often stronger than ihe ties which

. atiached the individual to the sometimes unstable Governmenyt of his .

- rountry.

“The world belongs to all mankind. Y
On December 10, 1948, the Universal Declaration of Human Rights.
-was adopted, Article 13(2) declares: “Everyone has the right to ieave
any country including his own, and return 10 his country.”%In 1852, the -
"‘Sub.-Commission of the U.N, Commission on Human Rights on Preven-

tion of Discrimination and Proteciion of Minorities injtiated a study of . R

discrimination in respect to Article 13(2). The study, conducted be-
“tween 1960-63 and known as the Ingles Report,' has not yvet been consid-
ered by the UN. Commission on Human Rights."” In 1863, & UN, Con-
ference on International Travel and Tourism convened in Rome and.
affirmed the principle “that everyone has the right to freedom of move-

11. For o review of the work of internativnal agencies, see generally Nanda, The Righi
o Mavement end Travel Abroad: Spme Observations on the UN. Deliberations, 1 Den. .
A Int's L. & Por. 109 (1971}, Of course the right to leave is only one manifestation of 8
.broader international principle: the maximum freedom of an individual to determine his

-identity and the affifiation 1o which he will give primacy. There are a complex of different -

claims regarding movement and nationality, £.g., expatriation, thet are all manifested ip
‘this general notion of freedom of chuice, Em:gramm i5 just uni segment ang this study is
ineomplete i that regard.

12, Prafting Committee of the Commission.on Human Rights, First Sess,, U.N. Doc.
EAN 4/21 {1847}; Sub.-Commission on Prevention of Discrinnnation and the Protection
of Minorities, First Sess., LN, Doc. E/CN, 4/562 {1847}; Drafting Committee of the Com-
mission.on Human Rights, Third Sess., U.N, Doc. B/CN. 4/95 (1948). )

13, Ingles, Study of Discrimination in Respect of the Right of Evervone to Lepve Any
Country, Including His Ouwn, and to Return to his Country, YL.N. Doc. B/CN. ¢4 Sub.-
2/220/Rev. 141963 at 85 [hereinaflter cited as Ingles Rﬂpm-ti : T

'14, fd. &t BE.

‘15, LA, Res. 217, ULN. Doc. A/B11 at 3 (1948),
"16. See Ingles Report, supro note 13, _

17. Although the reasons for this procrastination are unclear, postponement has be-
come the predictable action of the Commission, See, e.g., 50 UN. BECOSOC, Supp. 4. at
68, U.N, Dae. I/CN. 4/1068 {1971); Note by the Secretary-General, UN. Doc. E/CN.
41042 (3970 Bt 2.3,
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Silverstein: Emigration: A Policy Oriented Inquiry

1974]- Emigration | 153

‘ment, including freedom of transit.”" The Conference slso took note of
the report by the Commission on Human Rights, Sub..Commission on
Prevention of Discrimination and Protection of Minorities, concerning
the right of evervone to enter and leave any country, including his own,
The lnternational Covenant oa Economie, Secial, and Cultural
Rights, the International Covenant on Civil and Politieal Rights, and
the Optional Protecol adopted by the General Assembly on December
18, 1966" affirmed the right to travel as an enforceable international
obligation.® Article 5 of the 1967 International Convention on the Elimi-
‘nation of All Forms of Racial Diserimination® forbade diserimination pn
the basis of race, color, or ethnig origin in the application of the right
io leave or enter any country, o
Although the principies set forth in the Universal Declaration were
arguably unenforceable, the General Assembly’s adoption of the two
International Covenants and Qptional Protocol clearly transformed
these principles into enforceable international obligations. Furthermore,
the International Convention on the Elimination of All Forms of Racial
Discrimination which went into effect March 31, 1969 sets up implemen-
tive- machinery ® However, the significance of all these instruments is
not the gegree of their enforceability since pieces of paper alone do not
‘determine the compulsive consequences.® Rather, these documents rep-
- resent the increasing existence of a recognized international right of an
individual to emigrate.
Claims to exercise this nght as in the case of Viadimir Levick and
the Jews in the Soviet Union® are only one part of a problem which

18, U.N, Conference on Inieraationa! Travel and Tourism {Rome, Aug, 21—8ept. 5,
4863} (Recommendations on International Travel snd Tourism, UN, Doe, E/Conf, 47/18
at 28 (1964). ' '

©19. 28 ULN. CACR Supp. 16, at 54, U.N. Doc. A/PV 14956 st G {1968). Article 12, § 3.
‘of the Covenant on Civil and Politival Rights, 2) UN.GACOR Supp. 18, at 49, \LA. Doc..
A/B316 {1866}, does allow the following exceptions; :

The nbove mentioned rights shall not be subject to any restrictions except those .

“which are provided by law. are necessary to protecl national security, public
—order {ordre public), public health or morals or the rights and freedoms of
- others, and are consistent with the other rights recognized in the present cove-
- nant.

20, -See Falk, On the Quasi Lsrgnlanw Competence of the General Assembly, 80 Am.
J. INT'L L. TB2 (1966).

21. G.A. Res. 2106, 20 U.N. GAGR Supp. 14, at A7, UN, Do, AM18111965). The
‘Conveation came into- force on Mamh 13, 1969. & ULN, Monray {Hron, Ne. 4 el BE
(1969},

" 29, See Reisman, Hespumeu te Crimes, supra note 10, st 4'% 62, for a discussion of
the history, substantive provisions, and jurisdictional possibilities of the Convention,

23. Bee Reisman, The Enforcement of International Judgments, 83 As. J, It L1
{1968). ' '

24. See generally Korey, The “Right to Leave’ for Soviet Jews: Legg! and Moral
Asprets, 1 InstimvrE oF Jewisr AFF. 5 (1971): Schroeter, Sowier Jews and Israell Citizen-
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.encompasses the-Chinese in Asia and all dislocations in the Middle East

- as well # Thig problem will now be analvzed conceptually on the basis
of this author's premises and goals which will be articulated in the form ..
nf guidelines, Naturally other premises and goals {and therefore guide- .
lines) can and may have to be substituted to accommodate preferences.
of particular countries or decision-makers,

1. FRAMEWORK FOR DECISION-MAKERS
A Godls

The following inguiry will be premised. on the view that in a com--
~nunity the individual should be afforded as much freedom as possible,
‘while continuity of community process is safeguarded.” As opposed to -

‘totalitarian perspectives, emphasis will be on preserving the essence of -

freedom-—spontaneity of human conduct and the absence of coercion.®
‘Human heings tend to form strong identifications which are expres-
sions of the self and should therefore be protected by a community
- decision process predicated on the preservation of human dignity. De-
‘nial of expression of these identifications can result in anxiety, tension, -

-and uneasiness in the individual, Restrictions on emigration constitute - -

a ban 1o selt express;on -and cause unpleasant feelings in the individ-
-ual® :

In light of cur concern fﬂr human dignity and minimization of anxi-. -
cety, the following guidelines concerning claims for emigration which
_xeflect our premises and goals are proposed as the optimum accommo-
dation of the two sometimes contradictory preferences—-—vmblhty of-i
-mmmunny and realization of mdmdual freedoms..

B Guidelines

1. Every person ha‘s the right to leave his country, whether to sever.
his ties permanently or not,

ship: The Nutionality Amendment Loaw of 18712 Sovier Jewiss AFr, 25 {1971, Comment, -
Alivah of Saviet Jews: Protection of the Right of Emigration under Internationa! Lo, 14
THamy. Inr's 1.4, B9 (1973): Resnicow, Na Exit: Emigrotion and Travel from the Sovier
Unign tunpublished manusceipt on fle with the Syracuse Journal of International Lo -
‘and Cammercel.
¥, Sew Ponet Discussion vn Expulsion and Expatriation in Infernational Law: The -
Ripht to Leave, (o Ntay, and to Return, 67 Proceen, Aw, Soc, IsT'n L, 122 (3473). :
26. See Torovsky, Freedont of Movement: Right of Exit, 47 J, iM‘L CDMM o Jur,.

g3, 87 (38625, :
27, 4. Tarmon, The Omocing oF Toraurartan DeEmMocracy (1951).
28. The Ingles Report, sugra note 13, at 17, suggests that the denia} of the right of -
everyene te leave s country can have “a spiraliing psvchological pffect’” causing those
peaple ordinarily content 1o stay in their country to want 1o leave—"g sort of collective

clavstraphobia.”
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2. Certain crises may justify temporary suspension of that right,

3. The community elite bear the burden of proof,

4, If the role of the individual is not considered critical to some-
national program, emigration should be allowed,

5. Travel restrictions based on irrelevant® criteria shou}d never be
permitted,

8. Dehts should provide no bar to emigration and blmzlarlv con-
iractual obligations should not bar emigration, unless perhaps mnmate
famﬂv relationships are m\«olved £ g.. marriages or adoption.

- Emigration to an “enemy’’ country during the cold war should
not be included in security. Military ubhgatlons in the ahsence of crisis
should not justify reiusmg emigration.

8, A return to one's group of primary identity shauld warrant par-
amount consideration,

8. It would be unrealistic to ask a government to weigh its need.
on a case by case basis for each individual applying for exit, and to
ignore the apparent trend of similar requests from others with similar
skills. Almost any individual is expendable; it is when large masses of
people leave that the country may feel the drain on its human resources.
Therefore, in deciding whether to permit the emigration of an individ-
ual, the country may take into account the effect of emigration of all
applicants similarly situated.

© 10, Procedural fairness should characterize every phase, For ex-
ample: Temporary restrictions not specifving a time of termination
should be impermissible as they increase anxiety; having no date to look
forward to.and hope for is most depressing. Also, restrictions lacking
deadlines tend to linger longer than necessary because, inter alia, they
require 8 positive act of abrogation. A country should give a specifie
iime for automatic revocation of the emlgratmn resmcuon subject te an
even earlier termmatmn

. _Pmced ure -

In evaluating claims the decision-maker should aspire to be aware
of the total scope of the problem. He must ascertain all the entities
potentially or actually involved, comprehend all the factors which have
or can affect the actions or positions of the entities, and consider ali the
possible epnsequences and results in Jight of all possible future develop-
ments. This information can be sought by investigating the following
considerations: The apparent and actual participants involved; the
perspectives of -the participants (their identifications, demands, and
expectations}; the situations in which the claims are lodged. ie., the

" 28, The term “rrelevant™ is used in the same sense that the 14th amendment has
been construed to prohibit discrimination on the hasis of irrelevant criteria.
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context of the participants’ interaction in terms of territorial character-
-istics; degree of organization, crisis level, etc.; the bases of power at the
disposal of the participants with which to satisfy their own demands or -
demands made of them; and the different strategies (whether economie,

diplomatic, ideological or military) :iwhich may he. depioyed to secure .

certain outcomes,

The procedural ttchmr.;ue emploved consists of asking a series of

‘questions to highlight the pertinent issues under the variegated head-
ings, With regard to emigration the following breakdown of considera-
tions would appear appropriate for further inquiry: (1} Putative Emigre:
participants, perspectives, situations, hases of power, and strategies; (2}
Community: participants, perspectives, situations, bases of power, and -
strategies;® (3} Consequences of denying exit; {4) Consequemes of al-
lowing exit; and (5} AHernatives to denial.

A number of questzonb which must be explored are raised under
-each dmsmn

1. BMIGRE
.. Participants

‘Who are the participants? What are their ages? How many of them
are making a claim? What is their percentage repzesentatmn in the host
country” In the present. Lommumtv‘?

b, Perspectives.
{Identifications: with whom participants are identified}.

Droes the emigre have any transnational identifications which stim-
niate demands on. the self? To 'whom or o what is this identification -
attached? T'o what extent does the individual identify with a particular .
class, race, or ethnic group? Such membership often transmutes a de- -
nial of emigration to an individual into.a denial of total self-expression,

ADemands: the value-demands partmpama are pursumg by
-geeking exit) -

‘Are the claimants really desirous of emigrating or merely fostering
a cause? Is the claimant expressing views held by others in a particular -
‘group as well? Does the country to which the person will emxgrate have
any equitable ciaims fo the person's release?

A more systematic appraisal of the motives for emlgratmg {de-
mands) would involve a consideration of the nature and extent of these
motives which would no doubt encompass ¢laims for:

3. The devision-maker should perform a similar analysis concerning the wmmumtv
tn whirh the individual emigrates.

https://surface.syr.edu/jilc/vol2/iss2/2
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- power {(participation) e.g., claims of suffrage;

. respect (recognition and honor) e.g., claims to freedom from caste;

- -enlightenrment (the gathering, processing, and dissemination of in-
{Urmatmn} e.g., claims to freedom from censorship;

well-being (safety, health and comfort) e.g., claLms to right oi abor.’
tum,

~wealth (contro] of resources) e.g., claims to guaranteed income;

-skill {opportunity to acquire and exercisg capability in vocations,
‘professions, and the arts) e.g,, claims to education necessary for literacy;

affection (intimacy, friendship and loyalty) e.g.. claims to adoption.
-or legitimacy; '

rectitude (participation in forming and applying norms of responsi-
‘ble eonduct) e.g., clalms for freedom to choose religious justifications for
one's couduct '

o Expectations: the expeciations w1th which pamclpants
pursue demands)

What expéc.tations do the claimants have? Do they accept- the inev-
itability of the situation as dictated by forces beyond their control? To,
what do they attribute the position taken by the community?

¢.  Bases of Power

"What resources e.g., power, enlightenment, etc, gcan claimants draw
-on for effectuation of their goals? Will another country intervene? Are
hases available to c_l__aiman_ts_ of which they are presently unaware?

d. Stra tegi es-

What means will the claimants use to achieve their goals? Are
goercive or non-coercive means any more likely to he utilized? Does
precedent or religious or cultural background suggest how they will
manipulate values to effect their ends? The outcomes of denial can be
examined in terms of;

Power: To what extent is. participation in demsmn making de-.
nied—simply office-holding, or voting as well? Does such denial apply
to all citizens? Is a particular status a prerequisite to participation? De.
the decisions made without the person’s participation directly affect
him? Is he particularly upset with the decision made?

Respect: Is the person recognized as a human bemg" Are -groups
accorded respect, e.g., minority protection? Does coercion play an un-
necessary role? Is privacy protected?

Enlightenment: What levels of education are denied? Is literacy
considered a minimum obligation of the community? Is the denial selec-.
tive? Is community or private cenditioning being attempted? What are,
the person's motives for wanting to receive more education? Will the
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person use knowledge gained abread in his country of origin? Does com-
--111__u1:1.it.y.demand_._a guid pro quo for the education it has provided?
Well-being: Is the individual denied life, medical care, food, or

shelter? Is the emigre's emotional well-being in jeopardy: will denial
‘increase anxiety? Is a group's survival or development threatened? Does .
freedom to reject well-being exist? Is the individual sick, old or dying?

Wealth: To what extent are benefifs {from a wealth process denied?

Are the denials arbitrary? Are the cummumty s 1mposxtwns eeercive,

-diseriminatory, or unexplained?

‘8kill: ‘What are the motives of the individual in wanting to learn or g

apply his capabilities? Is the individual in need of particular asmstance'?
Is a specific group being denied skills?

Affection: Is the immediate family unity protected? What about
telatiomships between relatives or friends? Does freedom to marry ac-

ccardmu to one’s own chmce exist? Is there freedom 01 association?

2. CoMMuNMITY-

The same procedure med to evaluate the mdmdual is appropuate

“for the community as well. .

., Participants

‘Who are the decision-makers-—goyernment officials or some other-

‘source?. Are the elites of the community aware of the emigration poli-

-ries? Da the majority of the people in the country support the govern- -
ment’s attitude? Are the restrictions a community response or simply .
acts effectuating the purposes of a selfish elite? Are any other countries.
pressuring or influencing the community’s posture on e:mgranon" ic; any .

lnternal entity influencing the commumty'?

b. Perapentwea

identlhcatmns with whom community is identified}

Does the community identify with any other territorial commnmty" :

‘Is'there an attachment to any internal community identity? Is the

community identified with any particular phzlowphy or approach" Is

‘the community affected by world opinion?

(Demands; the vaiue demands community is pursning by denying exit)-

“The justifications the nation/state employs in impeding travel can
.be analyzed in light of the eight categories {power, respect, enlighten-
‘ment, ete.) described for individual interests. It is helpful to bear in
‘mind two separate components which are involved: the government’s
alleged purpose and its intended purpose. The former can be a rationali-
zation of the latter, a cloak used to conceal the true motivations. Assuch

https://surface.syr.edu/jilc/vol2/iss2/2
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it is often difticult to discern and more difficult to prove, Of course, at

times the two purposes may coincide,

In ail cases the question must be asked whether the crisis which the.

community elite advances to bar exit is proportionate to the emigration

restrictions imposed. Also, we must determine whether the community-
has warned the individual of the possible restrictions, New demands for-
past services supplied by the country without. bupulations are. unjust :

As Adam Smith phrased 1£,

“Fo say that by staying in a country & man agrees to & “pontract UI
—obedience 1o g government is just the same with carrying 2 man intoa -
-ship and alter he is at & distance from land to tell him that by bemg_ _
- in the ship he has contracted to obgy the master.

(Expectatmns -the expectations with which the commumty
pursues demands)

What is the community’s view concerning the possibility of social
change? Is it 4 dynamic world view which readlly .concedes temporary. E

ewla‘?

¢ Situgtions

The situations in which a.nation/state may perceive & crisis® can -

be categorized aceording to the values affected, such as security (e.g.,
~war}, tectitude (e.g., religious conflicts), well-being (e.g., epidemics),
“wealth {e.g., inllation), affection (e.g., mass dislocations}. The crises

can differ in degree of imminency, intensity, danger, probable duration, .

and impact. The crisis may prevent the operation of the nation/state’s

1ERB).
32, A crisis can be defined as _
gn intense vonfronfation in which the various participants believe that there is
going to be sn important turning point in history; thus the participants also
beleve or feet there is an important degree of threat, warning, or promise that
will emerge or be {ulfilied as soon g3 the events take 1heir courze. The outcome
s thought to be to seme degree indelerminate; since if it is determined, there js o
na crisis action to be taken, Finally, there are usually important points of deci-
. .slon or crueial times | |, -, orises frequently have the following characteristics: 1,
- Fvents often converge to cause o high degree of complexity. 2. Time pressures
inerease, 3. Adequacy of information seems to decrease. 4. Uncertainties seem
40 increase. 5§Instrmnenial control is decregsed. . Decision-makers act under
Exireme personal stress. 7. Interna} decision and bargsining relstions change. 8.
Alliance decision and bargaining relations change. '
Wiener & Wahn, Crises und Arms Controd 7-16, cited tn H. Kaun, On EscaLation 62

{1968). Lasswell has defined crisis a3 "a situation in which persons are excitedly oriented

toward a common focus of attention,” H. LassweLr, WogLp FoLrmics asp Personat
Insecusiry 83 (1935}, and as “'a confliet situation of extreme intensity,” H. LassweLt,
Power aNd Socety 242 (19500,
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administrative procedures necessary for emigration. Alternatively, the
_effect the individual’s exit might have on the crisis may prevent his

emigration, Or perhaps the government may deny exit because of the

-possible fufure need for the prospective emigre’s services or presence:

Preventing the revelation of a crisis may motivate a denial of an exit - -
requESt as well. Whatever the nexus of the Lrisis to the engre 1t needs-

d Baaes of Power:

What resources or power does the state possess to satiate demands -

of individuals? What resources are not being deployed which could min-
imize crisis and allow emigration? What kind of suppert will the popu-
lace give the decisions of the nation/state’s elite? '

. Strategies

What form -do the restrictions take? Are they highiy coercive or -
persuasive? Are the elites causing the regtriction, or is it the result of_'

somal mtuatmns‘?

3. CONSEQUENCES OF DEN‘YINC‘ Exr

Any institution or source of power seeking 1o restrict the previously
permissible should bear the burden of justifying its-intervention.™ A
sovereign country innovating changes faces the risk of non-persuasion

with respect to the world community and public opinion.* Since there

-is ne formas) trial, it should be required of the accused to prove its
innocence. Fur.the_rmure the relationship of a community to its inhabit-

‘ants provides no equal grounds for fair bargaining and negotiation; o

gompensate for the unequal distribution of power, the burd,en nf proof” -

-should rest on the community. -

Even if the community carries ils burden of proof in a partlcular g

.case and the individual is forced to live in his present community,
human dignity must be provided in that community. Therefore, atten-
_tion must be focused upon the conditions under which a person reguest-
" ing permission. to emigrate lives, If such conditions constitute a per se

deprivation of human dignity, the community would almost always be
-reguired to either rectify the situation or allow the person to leave the-
‘community. One of the difficulties will he a factual determination of

whether human dignity is being deprived..

33. Analogies to the American legal system where the burden of proof is piaced upon
the intervening institution are numerous, £.g., deportation proceedings. Woodby v, Tmmi-
gration & Naturalization Service, 385 10,5, 278 (1966).

34. This coinecides with the traditional doctrine that when the facts in an Issue pecu-

“Harly lie within the knowledge 0f one party, that party has the burden of proving the issue.
Alistate Finance Corp. v. Zimmesman, 330 F.2d 740, 744 (5th Cir. 10964},
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Some questions would be raised: How quickly would denials of - -
“human dignity be rectified? When did similar happenings last occur?

“Will denials be prevented in the future? Do repeated denials appear to
3_}__&. an attempt at harassment of the emigre by the community?

- CONSEQUENCES oF Arrowme Exur

How will a crisis claimed by an orlgmal community be affected by . -
the emigre’s departure? Is the emigre's country of destination in need |

:of the emigre? Can the relative needs of the two countries be compared?

Will the emigre be allowed to return to the original community? Will
‘ninimum public order be threatened or enhanced by activities of the

'em)gre" Will permission encourage others to make the same clalm"

5, ALTERNATIVES TO DENIAL

Can a person’s reasons ior desiring to emigrate be satisfied within

“his community, e.g., reunite the family in the community denying emi-

.gration; improve educational facilities; reallocate distribution of re-

‘gources; allow greater freedoms; provide milieu for development? Can

temporary permission to leave be granted if the community to which an .
‘individual emigrates promises his return within a specified time? Fur-

-thermore, emigres might accept denials or restrictiona more readily if
attempis were made to increase communication to mdmduals abuut the
comm unity's needs and reasons for restrictions.

“The.varions considerations must be explored and dECISIDn makers -

~must assess ‘each individual case bearing in mind the dynamie social

-process focused on above: Such a contextual approach forces the ™
-decision-maker to consider a wider range of alternatives and factorg.__.

relevant to the- partiupants and their demands.

I TREND STUDY

“The legislative and administrative practices of five countries—

.Austria, India, Union of Soviet Socialist Republics, United Kingdom,
United States—will be presented. as representative of the world
community's approach toward emigration. A determination of the
threshold of elite restraint, i.e., the level at which restrictions are im-

posed upon emigration, will reflect not only the different eommunity.

‘expectations of the tolerable lawful level of restraint, but also the extent
‘to which the actual law enforced varies from the goals and puidelines

previously outlined, thus illustrating the need for the framework pro-.

posed. The quintessence of the trend study is the determination of re-
strictions imposed and freedoms afforded emigres common to all of the

five countries, In other words, a common dennominator is derived from-

which one can gauge the feasibility and realistic viability of proposed
methods of adjudiecating claims of citizens to emigrate,
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A. ‘Conditivning Factors

Prior to examining the practices of the five countries, various fac-

tors affecting their world views should be clarified. An understanding of

such factors as ideolpgy, level of population, and degree of economic
development can be instructive with regard to the reasons for and ori-
gins -of the particular approach toward restrainis on movement and
human rights generally. However to specifically relate these condition-
ing factors to actual practices within each country is heyond the scope
of this work. One should simply be aware of the potential contribution
of various conditioning factors to the formulation of policies and world
~views of a given country. ' '

A cognizance of & country's ideology is important in that it encour-

ages analysis within the terms of relevance used by the decision-makers
of the countries. Some countries emphasize individual liberty, while the
conception of a totalitarian democracy is more monolithic, l.e., the indi-
vidual's interests are subservient to the aggregate community’s inter-
wgts, The former’s preference is for the widest latitude in personal self-
determination. In the latter, however, individual rights have meaning

only within the context of the development of the community—which

is allegedly an extension of the will of the people and the progressive

product of economic and social forces, Even where a country encourages.

individual liberty, the decision-makers may rapidly atienuate that pol-
icy in times of crisis.

The population level of a community can be manipulated by Hs

emigration policies. Consequently, an overpopulated country can help

alleviate the problem of an excess of himan resources by encouraging

emigration. A country which is sensitive about its level of population as
‘an indicator -of the.country’s success and achievement would seek to
- discourage exit.
Puolitical and civil rights are the primary concern of econamically
advanced countries, while social and economic rights are considered by
.developing countries to be prerequisites to civil rights, The *brain
drain” from developing countries is a phenomenon which often prompts
Lountenmeasures io restnct thls ﬂﬂw wo

B. Austria

The Austrian Federal Constitution guarantees citizens the right to
leave: “Freedom 10 emigrate shall be restricted by the State only on the
grounds of liahility to military service,”™ The Supreme Constitutional

35, -Ser generally Watanabe, The Brgin Drain from Developing to- Developed
Lountries, 99 IsT'e Lag, Rev. 401 {19689) (assessing the magnitude of the hrain drain
through available data, and discussing the causes of the phcnmnenon and, pt)q:ﬂhlt eoun-
teTIEASIITES ).

36, State Pundamental Law, art. 401 ﬁDer: 21, 18687}, RGBI No. 142, This guaramee
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-Court added to the military obligation restriction by declaring confine-
anent or internment of a person because of the existence of a “legally
established obligation,” as grounds for harring emigration as well® In
1863, Austria signed Protocol No. 4 to the European Convention for the
Protection of Human Rights,® which guaranteed freedom of exit but
-also listed as legitimate restrictions:™ {1) interests of national secuority
or public safety; {2) maintenance of ordre public; {3) prevention of

-crime; (4) protection of health or morals; and (5) protection of the rights -

and freedoms of others.

“Passports are required-when leaving the country,” except for travel

to Belgium, Denmark, France, Germany, Greece, Ttaly, Luxembourg,

Norway, Netherlands, 'Swe_cien; Switzerland, and Turkey.* Issuance of

‘a passport will ‘be denied if the applicant {ails to prove his identity
properly or if it is reasonable to believe the passport will be utilized
either to avoid criminal proceedings or execution of a penalty for a crime

pending against him in Austria, or to violate or evade custom regula-

tions. ™ A provision which refused a passport to an applicant intending
to evade payvmeni of taxes was held unconstitutional.® Exit will be
restricted if the applicant would endanger the external or internal secu-
rity of Austria or on the grounds of other legal provisions, e.g., supervis-
ing the education of minors, preventing infectipus disease, controlling
insane persons, alcoholics, and drug addiects.

Passpori applications must be acted upon within three months.* -

Thereafter upon refusal or inaction, the applicant may appeal to the
Security Department, and then to the Ministry of Interior, and if neces-
sary to the Supreme Administrative Court and the Federal Constitu-
tional Court. " Exil without a passport is punishable by a maximurm fine
of $0,000 shillings or maximum imprisonment of three months, or both. #

faw,

AT, Slg. 1818 (10491 Sle. 2550 (1953).
~ 3R G Y.B.oF 7HE ConvENTION 0N HUMax Rle’lS T4 (1863) {text of Protocol No. 4}
European Treaty Series No. 44,

38, Protocul No. 4 art. 2, 8§ 2, 3in 6 ¥.B. OF THE Lowvmzmx ox Hemaw Rionts 34 -

{14637,
40. Passports Act of Jan. &, 1951, BGBL No. 57, us amended, Federal Actof Feb, 24,
1954, BOBL No. 81 {hereinnfter eited as Passports Act.

4. Tourtsrs in O.E.C.D. Member Countries, Report of the Tourisis Commiitee, July

1984, Table V, at 47. An identity card is sufficient for travel 1o all these countries and for .

some #n expired passport will sufbee,

42, Passports Aet, supre note 40, arg, 7

4%, Slg. 2550 (1953)..

4. Summary of Information Relating to Austria, (,onrcre-noe Rooin Paper Now 31, at
4 §1962), eited in Ingles Repart, supra note 15,

43, Passports Act, supro note ) art. 8{2),

46, Supro note 44,
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Austria probably has deeper commitments. to freedom of travel
‘than most countries, although it is relatively underpopulated. Histori-
cally it has been a nation of traders and thus compelled to maintain free
‘horders and ready access. Also, the experience of the dual monarchy of
- Avstria-Hungary (1867-1918} no doubt influenced the country with re-
gard to travel across territorial borders. More recently, as a permanently
neutral state (QOctober 28, 1955), it has a strong interest in cultivating
good relations with all other countries.

€. India
“The Constitution of India contains no references to a right of exit.*

In 1967, the Supreme Court of India® held that in the absence of any.

law regulating the issnance of passports, the government was compelled

to issue passports to all persons who so request, thus prompting the

passage of the Passport Act of 1967.% No person can leave India without
- valid passport,™ viclation of this provision being punishable with im-

prisonment or fine or both,® Passports can be refused, thus barring’
emigration, only on the following grounds: {1) the applicant is not a
citizen of India; {2) he has been convicted by a court in India within the

five vears immediately preceding the .date of his application, for an
offense involving moral turpitude and sentenced in respect thereof to
not less than twe years imprisonment; {3) criminal proceedings are

pending against him before an Indian court; or (4) a warrant or sum-,

mons for the appearance or arrest of the applicant has heen issued.® The
issuance of the passport can he refused or restricted from use in certain
-pountries if the presence of the applicant in such rountry is: (1) prejudi-

cial to the sovereignty and integrity of India; (2) detrimental to-the.

-security of India; (3) prejudicial to the friendly relations of India with
any country; or {4) in the opinion of the Central Government, not in the
public interest.™

47, Passports Aet, supra note 44, art. 24{1}.-

‘48, See, e.g, V.G Row v. State of Madras, All India Rptr. (41} 1954 Madras 240, See
generplly Gaouse, The Vicissitudes of Freedom of Exit in Indin, 17 As. 3. Come, L. 559
{1864}, - '

49, Batwant Singh Sawney v. D, Ramarathnam, Assistant Passport Gfficer, Al Indis
Rptr. {64) 1967 Supreme Court 1836, See generally Edisoriel Comment, The Right to o
Pagsport, T Inpan-J. Int'L L. 526 (1967, ' S )

50. The object of the Act was “to provide for the issue of passports and travel docu-
ments to regulate the departure from India of citizens of Indis and other persons for
matters incidental or ancillary ihereto.” Indian Parlinmentary Act No. 16 of June 24, 1987,
The Passports Act, Preamble, in E957 CusnaENT INpian STaTUTES, pt. 11, at 146 ot veg.

51, Id § 3.

a2 Id. § 13,

53, Id. § 6.

64, Id.
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“An applicant refused a passport will receive on request a written

statement of the reasens for such action. Reasons will be withheld where -

the passport authority determines revelation would not be “in the inter-
ests of the sovereignty and infegrity of India, the security of India,

friendly relations of India with any foreign country, or in the interests

of the general public.”* The applicant is afforded the right to appeal
the decision.” India has traditionaily been overpopulated and emigra-
tion does not seem to he a problem.

USSR

The 1936 Constitution of the 1.8, &.R. makes no mention of free- -

dom of movement or the right to emigrate.”” However, in 1969 the Soviet
nion revognized the existence of the right without diserimination to
Teave the country by ratifying the International Convention on the Elim-
ination of All Forms of Racial Discrimination.® On September 28, 1973,
the Soviet Uniop ratified the International Covenant on Civil and Politi-
.cal Rights, and the International Covenant on Economic, Bocial and

‘Cultural Rights which allow, inter alia, restrictions on emigration for - .
reasons of national security, public order, health and morals.® Soviet =
legisiation provides that ope may be denied exit if he has been charged

‘with any offense and, on that aceount, forbidden to leave his place of
residence pending the delivery of judgment in his case, if he has been
convicted and is serving a sentence, or if he has not discharged his
obligation of service,™ No restrictions on exit are imposed for nonpay-
ment of taxes or on the grounds of memhership in a parhcular racia,

linguistic, political or religious group. ¥

"Foreign travel documents and exit visas are issued in accordance -

with specified procedure on application by the Ministries.”® Instruc-
tions posted in the waiting room of the Moscow Department for Visas

in
m

Id. § 53).
L Id. § 11i4),
. GUZ. ANasirin & Basin, FREEDOM OF THE INDIVIDUAL BN THE USSR {1961).

58§

B8, International Convention on.the Elimination of All Forms of Racial Discrimina--

ziom, ary, 5{dj{ii), G.A. Res. 2106, 20 ULN_GAOR Supp, 14, at. 48, UN. Doc. A/8181 {1965}

topening the Convention. fpr ratification); 6 U.N, MoxTnry Oxron. No. 3, at 44 {1969} ©

{ratified Convention}.

59. N.Y. Times, Sept. 29, 1973, at 1, cols. 2, 3. The ratification of the two covenants

was sllegedly designed to justily Russia’s curbs on'emigration and to serve as a *'counter
oifensive agajnst the West un issues of humanp rights, travel and contacts.” Id. at 10, ¢ols,
12,

80, Summary of Infprmation Relating to the Union of Soviet Bocialist Republics,
Conference Room Paper No. 85/Rev. 1, ot 2 {1463}, cited in Ingles Heport, supra note 13.

61." Discrimination with respect Lo any right is forbidden by Articles 122 and 123 of .

the U.8.5.R. Constitution. Cf. Aslanvan, Action to Ensure that Suviet Citizens Enjoy
FEgual Rights and Opportunitios, 300 Tty Lae, Rev. 551, 564-85 11968).
62, Supra note 50,
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ang Registrations of the Ministry of Internal Affairs reveal some of the
~procedures employed.® Soviet citizens must present the following docu-

ments as a prerequisite to departure: (1) an-invitation from relatives.

hvmg abroad; (2) an approved form-statement. answering all the ques-
tions ineluding the names of all close relatives living in the U.S.8.R. or

ahroad, whether a relative has ever lived on Soviet terzitory, when he - *
left it, and under what circumstances; {(3) a reference from one’s place -
of residence; and (4) .a kharakteristika (detailed reference} from one's -
place of work or study, in which it must be stated that the

“kharakteristiha has been given in connection with departure from the

country. The reference must he certified by Party officials and ratified -

by the Party organization. In addition, & Soviet citizen applying for 2

-visa must present a detailed autobiography and a statement certifying .

the consent of one’s spouse and of one’s parents remaining in the

U.8.8.R. concerning their attitude to the departure of the applicant :

-abroad. Ten percent of the required exit fee must be paid upon applica-
tion and it is considered & state tax that is not refundahle upon receipt
of a negative answer,

“Soviet citizens must obtain passports and exit visas before leaving
the country,® which are issued by the Ministry of Foreign Affairs of the
“U.8.5.R. or of the Union Republics, by diplomatic agencies of the Min-

istry of Foreign Affairs of the U.8.8,R., or hy the Ministries of Internal =

Atffairs of the Unjon and Autonomous Republics and their organs, de-
pending on the citizen’s place of work, the category of passport he holds,

and his place of residence on the receipt of the visa.’ The cost of an-exit -

visa in 1969 of about $48 has been raised to $480 and an additional sum
-of $600 (formerly $60) is charged for the privilege of renouncing Soviet

citizenship.® In August 1972, legislation was enacted which assesses.

‘emigres by a system of graduated fees as a monetary quid pro guo for
“the education they have received at the expense of the country.® For

#3. Exonus 1 {Samizdat publication), reprmred ire BackGROUND Parer No, 20 (Insur_- :

tute of dewish Affeirs, London, 1971).

- 84, H. McCroskey & J. TURNER. T SoviET DicTATORSHIE 468 &, {18600,
-63. Supra note 60,

86. Report on the Executive Session of the Inter-governmental Committee for Euw :
pear Migration, 138 Cong. Bee. 23,458 (1972). Ser . GiNskUrG, SovieT CrizensHir Law

8B40 (1988) regarding the lack of standards for detﬁrmmmg whether to aliow 8 person to
renounce his citizenship,

687, Katin, Soviet dewry: A Just and Justified Meaeure N.Y. Times, Sept. 16, 1972, ~ -
at 29, col. 2, The Soviet assertion that the fees represent an accurate refiection of the costs .

of the education are credible. A study completed in 1957 estimated the total costs of

completing primary, secondary and university education to he $231,120 per student in the. a
United States, $30,269 in Venezuels, and $13,485 in [srael, T.W, Scuurtz, THE ECONOMIC -

Vairve or Epvearion 29 (1863), In Great Britain in 1967 the education costs for a B.Sc. in
science is £6,000 and & Ph.D. £16,000. ReporT oF THE WorkinG Grouy on EMIGRATION,
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ordinary university graduates the exit fee is $14,400 and for those with

a candidate’s degree (equivalent to a Ph.D} it is $26,400.% The Soviet

‘Criminal Code makes any illegal attempt to leave Russia g State crime
punishable by deprivation of freedom for up to three years.® If the
attempt to leave is held to be of “detriment to the national independ-
ence, territorial invielability, or militarv power of the U.8.8.R.,” the
sentence can be up to 15 vears imprisonment with a maximum sentence
of death ®

The Soviet official pnsmon only reveals one side of the situation.
" In-fact, potential emigrants are subjected to vindictive punish-

nments—ostracized by their countrymen, fired from their jobs, harassed -

by the KGB, drafted into the Soviet Army, or committed to institu-

“tions.” Furthermore, the sums of money demanded make emigration.

nearly impossible unless funds are .cont_-ributed'from abroad*

E.. United Kingdom

Most fundamental rights in the British legal aystem are not guaran-

“{eed by their inclusion in any constitution or code, but by the fact that.

-resirietions may .only he based on.common law or statufe, Unfil 19863,

freedom of exit was such a basic right.”* In that vear the right was -
;guaranteed and grounds for permissible restrietion outlined, as the =

United Kingdom became a signatory of the Fourth Protocol of the Euro-

pean Convention for the Protection of Human Rights.** A person will be- k
“genied :exit:_if he is known 1o be the subject of a warrant of arrest fora. -
:erime orif he committed certain serious erimes for which an arrest can. -

-be effected without a warrant.™
Passports are issued at the discretion of the Secretarv of State for
Foreign Affairs.” Although a British subject is entitled to leave, with or

Camatrryee on Maneower Resoukers For Science anp Tecanonocy, THE Bran Draty 16

{1967).

68. Laws 572, 573 adopted Aug. 3, 1972, by Presidium of Supreme Soviet and Coundil
of Ministries deffoctive Aug. 14, 1972). See NUY, Times, Aug. 20, 1972, § 4, at 4, vol, 1.

69. REF.S.R. 1970 Ummwm Kouvexs (Crwvisar Cope) art. 83, czred in H. BERM&N,
Bovier Camamiar Law. axo Procensre: 156 (2d ed, 1972}, :

?U Ad, art, 84, quoted al 152,

. 118 Cone. Rec. 19,214 {1972); 118 Cone. REc, 21,235 {18721,

"" Brain Drain: tighter emigration policies for educated Jews, NEWSWEEK, Aug JB
1972, ut 36, See alsy New Soviet Muve Against Jews; exarbitant exit fees, 89 Ciin. (‘Em;
842 {Aug. 30, 1972).

73. Torov sky,. Froedom of Mouemmr Hight of Exiz, 47 J.. Iw L Cm\m oF SURISTE 63,
80 {1962). :

74. Ree texl aceompanying notes 38 & 3% supra.

75. Bummary of Information Relating 1o the United Kingdom of Great Britain and.

Northern Ireland; Conlerence Room Poper No, 38, at 3 (1862}, cited in Ingles Repmt
supra note 13,

76. ber Turack, Kegional Developments Towerd Freedom _c.-,i' M&_Lfement. The.
7 ECD., 5 Bew. Rev. Tn's 1. 516, 530-33 (1969) {regarding British Visitor Passportis}

Published by SURFACE, 1974



Syracuse Journal of International Law and Commerce, Vol. 2, No. 2 [1974], Art. 2

168 Syr. 4. Intl L. & Com. [Vol. 2:149

-without a passport,-he may -be denied. a passport. with the intention of

“impeding his exit if he is deemed “notoriously dangerous to national

~security,” or he ig & suspected criminal who might try to leave the -

- country, or he is a minor whose legal guardian apposes his departure.”

Sinee no citizen has any legal right to & passport in the United Kingdom,
“there is no judicial or administrative recourse available to those denied -
‘the facitity of a travel document.™ However, the United Kingdom repre- -
‘sents a very open society and. there thus appears {0 be no instances of -

exit denials.

Z'_F United States-

_ Akhough the Constitution makes no mention of the right to Ieave
© the country, the Supreme Court has reathirmed this right on numerous ..

-peeasions.™ Moreover, a law of 1868 .which has never been repealed
- states that “the right of expatriation is a natural and inherent right of
21l people, indispensable to the enjoyment of the rights of Life, liberty,

and the pursuit of happiness.”™ Until 1918 there was an unlimited right’

of iravel abroad. Between 1918 and 1921, and from 1942 to the present,
the passport bas been a legal prerequisite to travel abroad.” '

‘The power to refuse to issue or to issue passports has been granted.
‘to-the Becretary of State in his capacity of chief officer for the conguct. - -

- of foreign policy.® Justice Douglas has written in dissent that “absent

~war, I'see no way to keep a citizen from travel within or without the.

_ceuntry unless there is cause to detain him.”"™ Inn 1957, the Department
of State enumerated the following criteria utilized as “canse™ {o restrict

“travel: (1} fugitives from justice and persons under court restraining -
-orders; {2) persons likely to become public charges; {3) criminals with .

long records and recent offenses; (4} participants in political affairs

abroad whose activities were deemed harmful to good relations and -
persons whose previous conduct abroad has been such as to bring dis- -

gredit on the United States and cause difficulty for other Americans; (5)

“77. Supra note 75,

8. Id. The passports of somé husinéssmen attempting 1o “bust sanctions™ against -
Rhedesia were impounded without due process or Judawai review. THE Ecouoms'l May .

18 1968, at 26,
19, See, e.8., Aptheker v. Sevretary-of State, 478 U.S, 500 (1984}
80. 8 1L.8.C. § 800 (1970}, Rev. Stat. § 1099 (1875}

Bl. Passports are not required if one's destination is within the Western Hemisphere -

{excluding Cuba). 26 Fed, Reg. 487 {1961).

82, Foreign Relations and Intercourse, 22 17.8.C. § 212 (19703; 22 U.8.C. § 213 (19703;.
221L8.C. § 211(s) (Bupp. 1974). War and National Defense, 50 U.S,C, § 7185 {1970); Exec. .

Order No, 7856, 22 C.F.R. §§ 51.75, 51.77 (1973); Presidential Proclamation No, 3004, 18
Fed, Heg. 489 (1853); Exec, Order No, 11285, 31 Fed. Reg. 10603 {1966},
83. Aptheker v. Secretary of State, 378 U.8. 500 (1964} (Dougles, J. dissenting),
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fraudulent applications; and {6} persons adjudged to be mentally jli.%
‘In 1861, the United States listed only three grounds for denial of &
-passportr (1) criminality {as in the case of fugitives from justice or .

" persons under court restraining orders); {2) non-compliance with laws

imposing certain duties (such as the duty to serve in the armed forces -

orto pay taxes); and (3) a citizen's activities abroad would viclate laws

.of the United States or be prejudiciai to the orderly conduct of foreign -

affairs or ctherwise be prejudicial to the interests of the United States s
A number of coiirt decisions have intervened in the State Department's
-decision-making process regarding restraint of travel.® Thus the follow-
ing grounds do not suffice to restrain travel: being a communist;¥ or
-refusing to sign an atiidavit denying communist affiliation.® The Secre-

_‘tary of State can declare a passport invalid for travel to certain areas,“{-

‘but a violator cannot he prosecuted.®
The requirement of a passport, ‘however, does not prevent any

American from exercising the right to emigrate. Only upon return to the:

United States will one be subject to prosecution.” Restrictions on travel
“may be imposed by the President during wartlme or any naticnal emer-
gency . proclalmed by the President.*

.G. Conclusions

“Three types of restrictions on emigration are imposed by countries.
:in.the trend study: refusal of exit request, denial of a passport, or pre-
conditians toihe granting of exit or'a passport. Categorical refysals to-

allow one to emigrate are the tvpe of restrictions to which Article 13{2)

of the Universal Declaration of Human Rights spoke; no country seems '

to impose arbitrary restrictions.
Although denial of a passport can have a chilling effect on emigra-

84, Hearings Hefore the Senate Foreign Relations Committee on Department of State
Pussport Policies, B5th Cong., 1st Sess. 38, 39 {1057). )

85, Bummary of Informatiion Belaling to the United States of Amema Canference

Room Paper No, 22, at 5 (1396]), cited in Ingles Report, supra note 13,

86, See Hurwitz, Judicie! Corzrrm’ Chuer: Fassport Policy, 20 Crev. Sy, L, Rev, 201
(1871).

B7. Aptheker v. Secretary 0! State, 378 U5, 500 {1664),

‘88. Kent v. Dulles, 307 1.8, 116 {1958),

B9, Zemelv. Rusk, 381 U.5.1(1965); Worthy v. Herter, 270 F.2d 905 (D.C, Cir.}, cert.
dended, 381 U.S, 818 (1059). Passports are invalid for travel to a country or area when the
Becretary of Stale has determined that such country or area (a) is at war with the U.S,,

{b) 15 one in which armed hostilities wre taking place, (c) is one to which travel would”
“seripusly impalr the conduct of U.S. foreign affairs.” 22 C.FR. § 51.92 (1473}, See-
generally Note, Passport and Trapel, Towards a Rational Policy o! Areu Rewtczmn-

Enforvenent, 8 Hawv. J, Lecis. 518 (39711,
80. United States v. Laub, 385 UB. 475 (1967).
9}, Immigration and Natimmliiy Act of 1852, 8 UL.8.C. § 1185(1y) (1970). -
92, Immigraticn and Nationality Act of 1852, 8 UR.C. § 1185{a} {3970). -
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“tion, -it is not tantamount to a ban oo emigration (with some excep-
- tions). Passports.are considered to be of considerable value to the holder

. in establishing his identity, his nationality, heiping him when traveling
abroad, and in enabling him to turn to his consular or diplomatic repre-
- sentative for assistance.™ However, itis possible for a person to emigrate

- to another country without a passport, by prior arrangements with that -
~gountry. When this is not & viable possibility, or when a passport is’

reguired for exit from a country, denial of g passport is to be included

~in the same category as denials of exit. Qur criteria and process for

-decision-making are not only applicable to refusals of exit requests, but
‘also to pre-conditions to the granting of exit. Both ran effectively ron-
-fine the individual to the community which he seeks to teave,

'The trend study’s results can be categorized as follows: Strategles o

'_Ciairns off Commumty the ang Claims of Indnflduals, '

: l STR&TEGIE:;

Only a narrow range of strategies are invoked to resirici travel;
other techniques not discovered in this trend study may be in use as
‘well. Countries employ power by simply denying passports or refusing
‘to allow emigration. Wealth is a more indirect and subtle strategy used
~10 han or to discourage exit, Travel documents are usually available at
& nominal cost, but some countries set exorbitant exit fees, exact pay-

- ment for renouncing citizenship, or charge taxes commensurate with

-education received by the applicant. The amount of money that can be
taken out of a country is often limited. In one country, evasion of income

‘tax justifies barring exit, Thus fiscal and monetary restraints are mildly

coezcive with the except.ion of the education taxes.

--"2 CLamMS OF COMMUNITY ‘Eure

The claims made by the state elites of the countries surveyed to -

-restrict exit are generally mundane, with the exception of the Union of

Boviet Socialist Republics, These vague headings invoking state interest -
provide an easy justification of unwarranted restrictions, Developing:
countries and highly industrialized ones make no attempt at c_haracter:-

izing their particular economic situation.
Wealth: Evasions of customs repulations are considered by one

country to be sufficient reason to ban exit. The education taxes of the -

‘U.5.8.R. are desigoed to repay the country for the costs of public educa-
-tion.

Affection: Requiring permission to emigrate from one’s parents or
spouse may be a legitimate restriction when it is intended to further

93, U.N, ECOSOC Conference on Passports and Frontier Formalities, April 15, 1947,
LN, Doc. B/Conf./PC/SR/3 at 3.
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familial harmony and not-simply to save a community the costs of &
welfare system. However, such permission may be designed to piace

another difficulty in the path of the applicant,
Skillr Presumably the departure of skilled persons could be pre.

vented under the heading of not in the public interest.” Similarly those -
working on sensitive projects, or aware of military or State secrets would : .
‘be denied exit on the basis of national security, Professionals and ex-

perts desiring to emigrate to a particular. country might be barred be-

cause of the possible etfects on the conduct of foreign relatlons or again -

hecause of security.

Security: None of the cnuntnes attempt to describe or distinguish . -

‘the degrees of crisis denominated as national emergency. A determina-

s tion that an applicant’s exit would be a threat to security can be made :
in time of war or peace, Appellate processes can provide little solace if ~ .
they are subordinate to the elite entity responsible for the denial, or if
the administrative or judicial machinery cannot be told all the facts ar -

is not empowered to make a determination of the extent of the crisis.

Criminal Process: All of the countries agree that a person who has
committed or is accused of commitiing a crime of a particular nature -

must be denied exit until ¢rial and sentence has been served. The grav-

ity of the crime necessary. to bar exit is not specified. It is not clear -

whether the rationale is prevention of crime, or retribution, or both.*

" One country forbids a person who has committed a crime of moral

turpitude and served a sentence of two or more years to leave the coun-
try for five years from the date of his conviction.

Military: Some of the countries demand that one'’s military obliga- .

tions be met, with nno distinetions recognized regarding military needs
or possible exceptions, Apparently, the notion is not one of supplying

the country's military needs, but rather one of the individusl fulfilling -

his pbligations,

Health and Legal Incapacity: Minors, the insane, addicts, and the
diseased are all restricted in their exit presumabjy to protect these indi-
viduals and the world community, as well as to avoid state respensibil-
ity for their acts abroad. The definition of insanity, however, can he an

abused one and used as s pretext to deny exit, Furthermore, if another -
country offers to accept an individual or individuals under this heading,

what reasons can a country have for denying emigration?

94, But see Chalidze, The Right of A Conrpicted Citizen to Leave His Country, 8-
Harv, Cwv. Rigars-Civ, Las, L, Rev. 1 {1973) who argues that a “state should not have the

right to punish, to reform or to reeducate a person who has committed & crime if that
porson does not wani o live in the society whose inlerests that State is defending.” Id.
at 3. See plse Berman, The Right of a Convicted Citizen to Emigrate: 4 Comment on the
Essay by VN, Chalidze, 8 Hagv. Civ, Rionre.Crv. Lig. L. Rev. 15 {1973},
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3. Crams oF INDIVIDUAL -

The denial of an-individual’s claim tﬂ emigrate is apparently not a
problem in most countries at this time. Neveriheless countries outline
the grounds for restricting exit, vet take no cognizance of varying claims

-of individuals for desiring to emigrate. These claims have been pre--

viously discussed,” and with the exception of affection, countries mis-

takenly treat them all as equally compelling reasons for seeking exit,
Affection isthe most critical value of which a community can de-

prive an individual because of the anxiety it generates within the indi-

viduals affected by the deprivation. Qutwardly all the countries permit =
-0f even encourage people to join their groups of primary identity and -

- allow families to reunite. Functionally, however} buch reumons can be
barred by wealth and other restrictions.

To summarize, elite restraint is not unlimited. One may generalize -

and conclude that there is.a common denominator, an international

standard: An individual has the right to emigrate unless the country has -
a compelling reason to deny the exercise of that right, This standard -

should be applied through the framework outlined sbave, with the goals

we have set out-delineating the parameters of compelling reasons. The -

conflicting claims of the individual and the community must be evalu-

ated contextually in each case. All the information elicited from our -
scheme of guestions mast play a role in the decision-making process, as -
the community's interests in restricting exit and the individual’s vensons .
for desiring to emigrate invelve various-levels of priority, some more
compelling than others. When both entities have equally campeilmg_.-

claims, then the mdmduai should be given priority.

IV, IMPLEMENTATION

There are numerous arenas and means which could be used to.

“implement the guidelines and framewark for an emigration policy. In-

ternal agitation,™ civic intiatives ¥ public opinion,® United Nations or .

other international machinery,” trade boycotts®™ and diplomacy™ ex-

95. See § I 1o 1)(b) supra.
86. -Bee note 15 supra.

7. E.g., the founding of the Moscow Humsan Rights Committee by three Soviet 3
- -physicists, See Dokumenty Komitete Prav Cheloveky; Proceedings of the Moscow Human
Rights Committer 1970-1972 {published by International League for _1'-_he_ Rights of Man, -

London, 1972,
98, E.g. public opinion helped influence Norway to permit Jesuits to enter its coun-
try. Greenberg & Shelit, New Horizons for Human Rights: The European Convention,

Court ond Commissian of Human Rights, 63 CoLum. L. Rev. 1384, 140001 {1963). See -
generally Gormley, The Use of Public Opinion and Reporting Devices to Achiepe World

Laus Adoption of ILO Practives by the [LN., 32 Avpany L. Rev. 273 (1068},

99. See Measures Taken Within the United Nations in the field of Human Rights,

U.N. Doc. A/C 32/5 (1967); id. Add, 1 (1968); Capotorti, The Internationol Measures of
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emplify some of the bressures which could be put tb bear by the claim- -

ants in forms internal and ‘external to the country in question.* How-
ever, it would be more effectiveif there were an international body that

could examine a situation from & neutral perspective angd publicize the

facts to the world community. Proposals have been made for the crea-

tion of a United Nations High Commissioner for Human Rights,'® & -

worldwide habeas corpus,'® 8 World Court of Man," etc. Rearing
“in. mind that the proliferation of transnational agencies is no solution -
to the problem of deprivation of human rights and that no particular . -

modality is uniguely indispensable, one effective approach would be
the ombudsperson: ex-officio detached experts in an administrative
setting. Publicity would be kept to a minimum until ang unless neces-

sary. The complaint would be investigated and concilation would be . -

attempted. I a violation of emigration guidelines was 1o be determined,
an amicable solutipn would be negotiated, and, failing that, the country
would be told 10 rectify the problem or else the situation would be
exposed and enforcement devices emploved. The machinery for the

.Im,uiemen.*utian Included in the Covenants on Human Rights, in A. Eibe & A. Scupy,
INTERNATIONAL ProTECTION OF Human RicHrs 131 {1868),

100, £.g., Senator Henry Jackson and Representative Charles Vanik introduced bills .
in the 92d Congress which predicated trade agreements on the foreign country’s emigra-
tion policies. 8. 2620, 92d Cong., 2d Sess, (1972}, HLR. 17000, %2d Cong., 2d Sess. (1972} :

"The prapesal included an amendment to the East-West Trade Relations Act:
‘East-West Trade and Fundamenta! Human Rights, Sec. 10(a). .
To assure the continued dedication of the United States to fundamental human
Tights, and notwithstanding any other provision of this Act or any other law,
after October 15, 1972, no nonmarket econamy country shall be eligible to re-
‘ceive most-favored-nation trestment orto participate in any program of the
Aovernment of the United States which extends credits or eredit guarantees of
investment guarantees, directly or indirectly, during the period beginning with
the date on whlch the President, of the United States determines that such
COMTHIY ~—
(1) denies ifs vitizens the right or opportunity to emigrate; or
{2} imposes more than a nominal tax oo emigration or on the visas or other
documents reguired for emigration, for any purpose or cause whatsoever; or -
43} imposes more than & nominsl tax, levy, fine, fee, or other charge on any.
citizen us a congequence of the desire ()f such cmzen to etmgrnte 1e the rountry: -
of his choice.
118 Cong, REc. 33,658-38, 33,798 (1973},

101, Eg. on September 17, 1873, the United States Senate passed an amendment.

wrging the Soviet Union to permit free emigration. N.Y. Times, Sept. 18, 1473, at 11, col.
f..0

{1860},
108, R. CLArK, A UsiTED NATiONS Hicu CommissioNer For Human Rucars {1872).
104, This pr{)pnsai was particularly supported by Arthur Goldberg, 53 A.B.AJ. BBE
{19671,
105, Gottleib, The Court of Man, Centes Macazing, Jan., 1968, at 20,
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-ahove proposal presently exists; its jurisdiction need only be extended
tg encompass our emigration iramework

“In 1966 the United Nations General Assembly approved two cove-
nanta"® which, when they become effective, will create international
embudsmen: the Human Rights Committee and the Committee on the

“Elimination of Racial Discrimination. Individuals claiming viclations of’

‘the Civil and Political Rights Covenant'® “may submit'a written com-
munication to the Committee for consideration.” The Committee can

“then (1) *bring any {such)} communications . . . to the attention of the

State ., . alleged to be violating,” (2} “consider communications in the
light of all written information made available to it by the individual
and by the State,” (3) “forward its views to the State. . . and to the

individual,” and {4) *'include in its annual report ... . & summary ofits: -

activities.”

~ The Committee can consider a8 complaint™ only if the right alleged
:to ‘be violated is stipulated in the Covenant, and the accused country -

- has ratified the Covenant and Protocol. The appellant must be subject

‘1o the jurisdiction of the accused government and must frst exhaust all
domestic remedies. A complaint under investigation by some nther n-

_‘ternational organ will not be considered by the Committee.

. The Covenant alsp provides a mechanism for state versus state
complaints, If the preblem is not resolved to the satisfaction of the
parties concerned, with prior consent of the parties, the Human Rights
Commitiee may designate an ad hoe Conciliation Commission of five

-persons acceplable 1o all parties concerned. If the parties are unable to

agree, the Human Rights Committee can il the Commission by elect--

‘ing the necessary number of members from among its own ranks by a

two-third’s vote, If a solution is not reached, the Commission reports its -

findings of facts, conclusions, and recommendations..

The Committee consists of eighteen “‘persons of high moral charae-

ter and recognized competence in the field of human rights,” elected by
participating countries, to serve four-year terms. Only one national from

-gach state may be elected, although persons are elected to serve “in their

persenal capacity” and receive remuneration from United Nations re-

sources, Recommendations require a majority vote. Governments.

charged with violations are allowed six months to submit exceptions.

108, (1} The International Covenant vn Econenic, Soctal, and Cultaral Rights, and -
2] ihe International Covenant on Civil and Pelitical Rights, and. the Oplional Protoged -
to the International Covenant on Civil and Political Rights, U.N. Doc. No. A.’ﬂEb}‘JZ(}U.

(XX (1867); UN. Doe, No. A/B548 a1 4-8, 52.55 {1866},

107. No remedy is afforded for violations of the Economiec, Social, and Cultural -

Rights Cuvenant, However, the Civil and Palilical Rights Covenant is-quite broad.

108, Claims musi be in writing and cannot be anonymous.

145, The Committee on the Elimination of Raciagl Discrimination is essentisliy the
same, except for wninoy variations.
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"The ombudsmen’s major enforcement mechanism is moral force,
1.e., exposing and publicizing the situation so as to campel a country to
react to public opinion. Also; sitiing in private, conciliation is encour-
‘aged between the country and the claimant, If the emigration guidelines
are to be .a binding legal instrument, however, the powers of the om-
budsmen must be extended, Vohintary compliance cannot he relied on,
The effectiveness of international public.opinion pressuring changes is
not always sufficient. If international persuasion, criticism, and con-
demnation prove ineffective other pressures ultimately ought to be
made available and employed; e.g., suspension from international or-
ganizations,”™ international inducements,"! and denial.of economic
aid}i_i: . :

The Commitiee must be provided with broad investigatory and
fact-finding powers as well, The evidence offered by the state and the
individual are clearly insuflicient, Access must be allowed to the Com-

‘mittee to all non-gensitive government documents., Holding hearings .
-and taking testimony within the country must be permitted as weli as
the posting of abservers in the country. The Committee would thus serve
as a promoter of the world community’s standards and would contribute -

io their enforcement.
Collective expressions of nations in regional and international or-
-ganizations, and the individual regulation and attitude of countries in-

-dicate that the right of emigration is considered to be fundamental and -
worthy of protection and promotion, ‘The framework outlined above is.

suggested as a means for decision-makers effectively to appraise and
accommodate the demands of the individual seeking to emigrate and

the community denying or restricting such exit. It is hoped that this

approach will result in 2 wider distribution of ali the basic values and
will contribute to a world public order of human dignity.

11}, See Bohn, Expulsion or Foreed Withdrowad from an Internatione! Organization,
77 Hagv. L. Rev. 1381 (1964). ' ' '

111, E.g., the Nazis oifer of Jews for trucks which the Alles refected.

112, See, eg, VN Doc, A/AC. 109/1. 388, para. 40 (19867).
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