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Hence, there are two forums of review concerning rulings on Commu-
nity law.

In connection with the above, some have asserted that Advocate
Generals are not essential to the Court of First Instance because its
main task is fact-finding, not resolving difficult legal issues.’2¢ While
this is essentially true, it is also true that unsettled questions of Com-
munity law will still arise in the cases heard by the court. This may
not perhaps occur with regard to staff cases, but it is likely to occur
with regard to the other two categories of cases heard by the court
which deal with Community commercial law. In addition, unsettled
questions of Community law will likely become more frequent if the
jurisdiction of the new court is expanded in the future.

Lastly, when called upon, members of the court will serve as Ad-
vocate Generals.!?” This is different from the practice followed by the
Court of Justice, where the Advocate Generals, six in total, are ap-
pointed separately from the judges of the court.2¢ As the Court of
First Instance currently has a limited caseload, it is not necessary that
the Advocate Generals be appointed separately from the judges of the
court. This should be reconsidered, however, if the new court’s juris-
diction is expanded.

4. Procedural Rules

The procedures before the Court of First Instance are governed
by the Council Decision establishing the court,!2° the Protocol on the
Statute of the Court of Justice of the European Communities, as
amended,!3® and the Rules of Procedure of the Court of First
Instance.!3!

126. See Schermers, supra note 50, at 549. The ECJ did not recommend in its proposal to
the Council that the CFI should have Advocate Generals assigned to it. Id.

127. See Rules of Procedure of the CFI, supra note 102, at art. 19. The President of the
CFI may never serve as an Advocate General. Id. at art. 9. A judge selected to serve as an
Advocate General on a particular case most likely will not be a member of the chamber to
which the case has been assigned.

128. See EEC Treaty, supra note 8, at art. 166.

129. See Council Decision, supra note 1, at arts. 2 and 11.

130. Acting pursuant to article 12 of the SEA Treaty, the Council amended Title III of
the Protocol attached to the EEC Treaty to include provisions concerning the operations of the
CFI. See id. at art. 7. The amended Protocol provides that the procedures of the CFI will be
governed by Title III, with the exception of article 20, and the newly inserted Title IV of the
Protocol. See id. (inserting Title IV, art. 46, into the Protocol). Acting under the SEA Treaty,
the Council also amended in its Decision, the Protocol attached to the ECSC and EURATOM
Treaties to include parallel provisions to the ones referenced in regard to the Protocol attached
to the EEC Treaty. See id. at arts. 5, 6, 9 and 10.

131. See Council Decision, supra note 1, at art. 7 (inserting Title IV, art. 46, into the
Protocol).
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The Protocol and the Council Decision provide for the general
organizational framework of the court as well as for the general pro-
cedural process cases will follow. Several of the provisions contained
in these documents have already been briefly discussed. Concerning
the day to day operations of the court, they will be primarily governed
by the new court’s rules of procedure. Acting pursuant to article 11
of the Council Decision, the court recently formulated its own proce-
dural rules which are currently awaiting approval by the Council.!32
Until the rules enter into force, the court will apply mutatis mutandis
the Rules of Procedure of the Court of Justice.!33

Space does not permit a detailed discussion of the lengthy proce-
dural rules contained in the above referenced sources. For purposes
of this Note, the discussion will focus only on the procedural meas-
ures that relate to fact finding by the Court of First Instance, since
this is its principal task. Any significant differences in the manner in
which facts are found by the Court of First Instance, that vary from
the manner in which they are found by the Court of Justice, will be
highlighted.

The procedures for establishing facts are, as expected, essentially
identical to those followed by the Court of Justice.!34 As is the case
with the Court of Justice, there is no “trial” as the term is understood
in common law countries.!35 Rather, the determination of facts as
well as law is spread over a considerable period of time.!3¢ A brief,
though simplified, explanation of these procedures is as follows.!3?

Proceedings before the Court of First Instance are divided into
two phases: the written phase and the oral phase.!3® During the writ-
ten phase, the parties file documents resembling pleadings.!3® At-
tached to the pleadings is the written evidence of the parties.!4° After

132. See Rules of Procedure of the CFI, supra note 102.

133. See id. at art. 11. The Council is expected to approve the CFI's procedural rules
sometime in May of 1991. Upon approval, the rules will enter into force on the first day of the
second month following their publication in the “L” series of the Official Journal. Id. at art.
130.

134. See Schermers, supra note 50, at 552.

135. See Herzog, The Procedure Before the Court of Justice of the European Communities,
41 WasH. L. REv. 438, 454 (1966).

136. See id.

137. Where there are any notable variations between the procedural rules of the CFI and
the ECJ they are referenced in the accompanying notes to the text.

138. See Rules of Procedure of the CFI, supra note 102, at arts. 43-55 (written proce-
dures) and arts. 56-63 (oral procedures).

139. See id. at art. 43. The documents differ from pleadings submitted in American
courts in that they contain legal arguments.

140. See id.
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the appropriate documents have been submitted, the Judge-Rap-
porteur of the chamber assigned to hear the case'4! will review the
documents and prepare a preliminary report.'42 The report will con-
tain a summary of the facts and legal issues raised in the case.!4* The
report will also contain a recommendation whether “measures of or-
ganization of procedure”!44 or “measures of inquiry”!45 should be un-
dertaken and whether the case should be referred to a bench
composed of a different number of judges.!4¢

The bench hearing the case will then decide whether to adopt
any of the recommendations contained in the preliminary report.!4’
If the recommendations are not adopted, the case will be scheduled
for oral hearing.!4® If the recommendations are adopted, they are im-
plemented.'#°* When they have been completed, the Judge-Rap-
porteur will prepare a final report summarizing the legal and factual
issues in the case.!5© The case will then either be decided,!5! or as will
most often occur, be scheduled for oral hearing.!s2 If the matter is to
be decided at this point, the Advocate General, if one is assigned to
the case, will deliver his opinion in open court, either orally or in
writing, as to how the case should be decided.!s? After the opinion is

141. See Rules of Procedure of the CFI, supra note 102, at art. 13 § 2. One of the judges
assigned to the chamber to which the case has been referred is designated to act as rapporteur.
Id. The Judge-Rapporteur, unlike an Advocate General, will participate in deliberations.

142. See id. at art. 52 § 1.

143. See Rules of Procedure of the CFI, supra note 102, at art. 51 § 1.

144. See id. at art. 64. As will be discussed, see infra notes 165-180 and accompanying
text, “measures of procedure” are unique to the CFI’s Rules of Procedure. There are no com-
parable measures found in the ECJ’s Rules of Procedure.

145. As discussed further belcw, see infra notes 159-162 and accompanying text, the
measures of inquiry available to the CFI, such as the ability of the court to request the produc-
tion of documents or call witnesses, are identical to those available to the ECJ.

146. See Rules of Procedure of the CFI, supra note 102, at art. 52 § 1; see also supra text
at notes 109-113 (discussion noting that there is no comparable provision in the ECJ’s proce-
dural rules with respect to increasing or decreasing the number of judges that are in a chamber
to which a case has been assigned).

147. See Rules of Procedure of the CFI, supra note 102, at art. 52 § 2. Guided by the
preliminary report and any recommendation of the Advocate General, the court decides what
issues of fact, if any, need to be proven and what measures of inquiry will be used for this
purpose. See L.N. BROWN & F.G. JACOBS, supra note 119, at 230.

148. See Rules of Procedure of the CFI, supra note 102, at art. 52 § 2.

149. See id.

150. The CFI’s rules of procedure do not specifically indicate that a final report will be
prepared by the Judge-Rapporteur after measures of inquiry have been completed by the court.
However, this practice is followed by the ECJ and is likely to be followed by the CFI. See L.N.
BROWN & F.G. JACOBS, supra note 119, at 230.

151. See Rules of Procedure of the CFI, supra note 102, at art. 55.

152. See id. at art. 54.

153. See id. at arts. 55 and 61.
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delivered, the proceedings are closed and deliberations are begun.!54

If the matter proceeds to the oral phase, the parties present their
legal and factual arguments in the case.!55 The members of the bench,
including the Advocate General, may put questions to the parties.!5¢
After the arguments have been heard, the Advocate General, if as-
signed to the case, will deliver his opinion in the same manner as de-
scribed above.!s? The president of the chamber will then declare the
oral phase of the hearings closed and deliberations will begin.!58

The fact that the Court of First Instance’s above described proce-
dural rules are very similar to those of the Court of Justice is signifi-
cant. This is particularly the case with respect to the measures of
inquiry available to both courts. Under its recently formulated rules
of procedure, the Court of First Instance is granted the same meas-
ures of inquiry as those granted to the Court of Justice.!s® These
measures include, inter alia, the ability of the court to call witnesses,
request information and the production of documents, and request the
presence of and pose questions to the parties.!® As indicated earlier,
these measures are employed during the written phase of the proceed-
ings to assist the court in the factual investigation of cases.!6!

The significance of the measures of inquiry being identical is that
it demonstrates that the drafters of the rules believed the factual in-
vestigatory devices available to the Court of Justice were adequate
enough to be given to the Court of First Instance to fulfill its role as a
fact-finding court.'62 The advantage the new court will have over the
Court of Justice is that it will not be as heavily burdened with work.

154. See id. at art. 55. The bench hearing the case may deliver judgment without oral
argument from the agents, advisors or lawyers of the parties, “unless one of the parties objects
on the ground that the written procedure did not enable him to fully defend his point of view.”
See id.

155. See Rules of Procedure of the CFI, supra note 102, at art. 57. All judges assigned to
the chamber hearing the case must be present at the oral hearing or they cannot participate in
deciding the case. Id. at art. 33 § 2.

156. See id. at art. 58.

157. See id. at art. 61.

158. See id. at arts. 60 and 61. The bench may, after hearing from the Advocate Gen-
eral, order the reopening of the oral procedure. See id. at art. 62.

159. Compare article 45 § 2 of the Rules of Procedure of the ECJ, supra note 30, with
article 65 of the Rules of Procedure of the CFI, supra note 102.

160. See Rules of Procedure of the CFI, supra note 102, at art. 65.

161. The court must make an order specifying the measures of inquiry to be used. See
L.N. BRowN & F.G. JACOBS, supra note 119, at 227.

162. Prior to the publication of the CFI’s procedural rules, there were some who felt that
the ECJ)’s procedural rules were sufficiently flexible to be adopted almost in toto by the CFI.
See Lang, supra note 59, at 552.
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Hence, it will be in a better position to make full use of these investi-
gatory devices.

In connection with the above, an observation should be made
with regard to who is present when the measures of inquiry are being
employed. Under the procedural rules of both the Court of First In-
stance and the Court of Justice, the measures of inquiry will be con-
ducted by the bench or be assigned to the Judge-Rapporteur.163 If an
Advocate General is assigned to a case he will also participate.'6* One
problem perhaps with this arrangement is that only the Judge-Rap-
porteur and the Advocate General are actually required to be present
while the important phase of factual investigations is taking place.
With regard to the Court of Justice, it has sometimes been the case
that only these individuals were present. As a result, the absent
judges could not personally weigh the credibility of witnesses or ex-
perts that may have testified, or consider for themselves any docu-
ments that were submitted. They had to rely, therefore, solely on the
findings found in the Judge-Rapporteur’s report.

The reason the Court of Justice followed such a practice was in
part attributable to the heavy caseload placed on its judges. The
Court of First Instance, on the other hand, has a limited jurisdiction
and a relatively light caseload in comparison. Therefore, it would not
be unreasonable to require judges who are not assigned to be either a
Judge-Rapporteur or an Advocate General to participate in the meas-
ures of inquiry. The Council might reconsider adopting such a re-
quirement particularly in light of the fact that the new court’s basic
purpose is to find facts.

Lastly, one important addition to the Court of First Instance’s
rules of procedure, that has no counterpart in the Court of Justice’s
rules of procedure, is the provision relating to the “measures of organ-
ization of procedure.”165 As shown below, the addition of this provi-
sions is apparently intended to streamline and make more efficient the
operations of the new court, in particular the court’s fact-finding
capability.

Article 64, section 1, of the court’s rules of procedure specify that

163. See Rules of Procedure of the ECJ, supra note 30, at art. 45 § 3; see Rules of Proce-
dure of the CFI, supra note 102, at art. 53 § 1. Under article 53 of the CFI’s Rules of Proce-
dure, where a case is being heard in plenary session, the CFI may participate in measures of
inquiry as a whole or assign it to the chamber from which the case originated or to the Judge-
Rapporteur of that chamber. See Rules of Procedure of the CFI, supra note 102, at art. 53 § 1.

164. See Rules of Procedure of the ECJ, supra note 30, at art. 45 § 1; see Rules of Proce-
dure of the CFI, supra note 102, at art. 67 § 1.

165. See Rules of Procedure of the CFI, supra note 102, at art. 64.
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the “[m]easures of organization of procedure shall, in particular, have
as their purpose:

(a) to ensure efficient conduct of the written and oral procedure and
to facilitate the taking of evidence;

(b) to determine the points on which the parties must present further
arguments or which call for measures of inquiry;

(c) to clarify the form of order sought by the parties, their submis-
sions and arguments and the points at issue between them;

(d) to facilitate the amicable settlement of proceedings.”166

While the rules specify the various purposes of the measures of
organization of procedure, they do not indicate exactly what the
measures are.!'s” However, based on the language of the rules, it
seems apparent that the measures entail something similar in sub-
stance to a pre-trial order, which is commonly found in the American
judicial system.!68 The general purpose of such a document is to clar-
ify the legal and factual issues in dispute before a case proceeds to
trial. While there is no “trial” in a case before the Court of First
Instance,'¢® measures of organization of procedure appear to accom-
plish the same task. The measures also seem to go beyond this, to
encompass all measures that will assist the court in quickly and effi-
ciently resolving disputes that come before it.17°

It seems apparent that the measures of organization of proce-
dure, if properly used, will facilitate the efficient running of the Court
of First Instance. Furthermore, there does not seem to be any reason
why the Court of Justice should not adopt a similar provision in its
own procedural rules. In fact, it may be of greater value to the Court
of Justice because of its larger caseload.

166. See id. at art. 64 § 2.

167. The CFI’s procedural rules indicate that the measures of organization of procedure
will be prescribed by the bench after hearing from the Advocate General. Id. at art. 64 § 1.

168. The measures of organization of procedure may have been influenced to some extent
by a provision in the German Code of Civil Procedure, which was added as part of a major
revision in 1976. See Zivilprozessordung § 272 (1977). Under section 272 of the German
Code of Civil Procedure the presiding judge must at the beginning of the proceedings render a
decision indicating how the main hearing, which should terminate the case, should be pre-
pared. See id.; see also L. ROSENBERG & K.H. SCHWAB, ZIVILPROZESSRECHT 642-43 (14th
rev. ed. 1986). The judge has two options, he may either order the parties to attend an early
preliminary hearing to prepare the case, or he may order the parties to continue exchanging
writings to simplify and clarify the issues. See L. ROSENBERG & K.H. SCHWAB, supra, at 642-
43.

169. See supra note 135-136 and accompanying text.

170. The CFI’s procedural rules indicate that measures of organization of procedure may
be undertaken at any stage of the proceedings. See Rules of Procedure of the CFI, supra note
102, at art. 49.
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IV. IMPACT OF THE COURT OF FIRST INSTANCE

In 1989 more than 150 cases were transferred from the Court of
Justice to the Court of First Instance.!’ This figure represented ap-
proximately one quarter of the Court of Justice’s arrears.!”? Under
the present grant of jurisdiction, the types of cases transferred to the
new court have in past years represented approximately twenty to
twenty-five percent of the Court of Justices caseload.!’> While this
still leaves the Court of Justice with a substantial number of cases,!”*
it is certainly a step forward in relieving some of the court’s burden.!7s
Importantly, the types of cases assumed by the Court of First In-
stance, particularly those involving violations of the ECSC Treaty and
infringements of articles 85 and 86 of the EEC Treaty, are ones which
have received a disproportionate amount of the Court of Justice’s at-
tention because of the complex factual questions involved in resolving
them.!7¢ Accordingly, the court will be left with more time to focus
on shortening the waiting period for reference opinions and on reduc-
ing the number of cases in arrears.

It is too early to say whether the Court of First Instance will
fulfill the goals set for it by the Community. The new court’s long
term success will be evidenced by the refinement of Community law
through the development of better case law.!”” Recognition of the
success of the new court will also be seen if the Council decides to
expand, as it should, the court’s jurisdiction to include the other

171. See XXIIIRD GENERAL REPORT, supra note 5, at 41-42. In 1989, the CFI dealt
with a total of 169 cases, 153 of them transferred from the ECJ. Id. For a listing of the cases
transferred to the CFI see 32 O.J. EUR. CoMM. (No. C 317) 10-12 (1989).

172. See EC Bulletin, supra note 38, at 11. In 1989, the total number of cases pending
before the ECJ was 649. See XXIIIRD GENERAL REPORT, supra note 5, at 436.

173. See EC Bulletin, supra note 38, at 11.

174. Some have argued that the true worth of the new court will be seen only when the
CFI assumes approximately 50% of the ECJ’s caseload and the arrears are substantially re-
duced. See id.

175. See id. The extent to which the burden on the ECJ will actually be relieved is in part
dependent upon the number of appeals the ECJ will hear. Some have indicated that any relief
given to the ECJ may be short lived in light of the anticipated increase in complaints related to
the completion of the EC’s Single Market. See EC’s New Inferior Court, supra note 85, at 358.
Some expect the caseload of the ECJ to escalate back to the level it was before the creation of
the CFI. Id.

176. Interestingly, one of the very first competition law decisions rendered by the CFI
raised solely questions of law. See Tetra Pak Rausing SA v. Commission, Case T-51/89, July
10, 1990, 33 O.J. EUR. CoMM. (No. C 193) 10 (1990). The question raised, which the court
answered in the affirmative, was whether it was possible to be in breach of article 86 of the
EEC Treaty with respect to conduct benefiting from an exemption under article 85(3) of the
same treaty.

177. See EC Bulletin, supra note 38, at 11.

Published by SURFACE, 1991

25



Syracuse Journal of International Law and Commerce, Vol. 17, No. 1 [1991], Art. 6

266 Syracuse J. Int’l L. & Com. [Vol. 17:241
classes of cases recommended in the Court of Justice’s proposal.!7®

V. CONCLUSION

The Court of First Instance will increasingly assume, particu-
larly if its jurisdiction is expanded, a greater role in the Community.
Its existence will have a significant impact in the future on the ability
of the Court of Justice to enforce and interpret Community law.

Neil J. Weidner

178. Though not included in the ECJ’s proposal to the Council, other types of cases likely
to be considered for transfer to the CFI include actions for damages and State Aids. See
Kennedy, supra note 23, at 29.
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