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primatur both for their individual status and for their activities as
entities separate from their higher-level ministries. The new State
Enterprise Law fleshes out the bare bones of the generalities cre-
ated by the Civil Law with respect to the powers of the state in-
dustrial enterprises.

THE STATE ENTERPRISE LAw

The new Chinese “Law Concerning Enterprises Owned by the
Whole of the People of the People’s Republic of China” (“State
Enterprise Law”), passed by the First Session of the Seventh Na-
tional People’s Congress in April, 1988, is a major shift in the
course of China’s legal and economic reform. As a key element in
PRC’s attempt to open its economy to market forces, the State En-
terprise Law should help to clarify the vague legal status of Chi-
nese state-owned enterprises and enhance the prospects for grant-
ing considerable independent decision-making power to these
enterprises. Making factory managers responsible for the strategic
planning and for profits and losses will finally be feasible. Previous
uncertainties made factory managers cautious about economic re-
form. It should be noted, however, that the new law does not yet
provide China with a complete company law or corporate code -
only state-owned enterprises are covered. Numerous “companies”
and “corporations” have been organized in the PRC over the past
several years, but their legal status remains indeterminate.’

The 69-article law, divided into eight chapters, resolves a long-
running debate between the Communist Party reformers and con-
servatives and removes factory management from the day-to-day
oversight of Communist Party officials.’® The law also paved the
way for the implementation, three months after the effective date
of August 1, 1988, of the PRC’s much-touted Bankruptcy Law.'?
The Bankruptcy Law’s final implementation had been made con-

17. Sensenbrenner, The Evolving Enterprise, CHINA Bus. REv., Mar.-Apr. 1987, at 36.
(In 1985, there were 367,800 collective enterprises and more than 11.6 million private enter-
prises in China).

18. Yoshida, In Search of a Future — From the 13th Congress of the Chinese Commu-
nist Party to the 7th National People’s Congress, 75 CHINA NEwsL., 1988, at 2.

19. The Enterprise Bankruptcy Law of the People’s Republic of China (adopted on
Dec. 2, 1986 by the 18th Session of the Standing Committee of the Sixth National People’s
Congress) (promulgated Dec. 2, 1986) (effective Nov. 1, 1988) [hereinafter Bankruptcy Law]
translated in 19 VAND. J. TRANSNAT’L L. 733 (1986). See also Zheng, Bankruptcy Law of the
People’s Republic of China: Principle, Procedure & Practice, 19 VAND. J. TRANSNAT’L L. 683
(1986).
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tingent upon the adoption of the State Enterprise Law.?°

Debate over the new State Enterprise Law continued for al-
most nine years, beginning in 1979 with the passage of the PRC’s
first new laws. Questions about the rights and obligations of state-
owned enterprises, the responsibility of factory directors who ran
those enterprises, and workers and their relationship with the state
government and the Communist Party had all proved to be contro-
versial.?! The contradictions between state planning and market
forces, Party secretaries and factory managers as well as managers
and workers, exacerbated the difficulty in agreeing upon a final
law. Several times in the mid-1980’s the law was reported to be
ready for passage, only to be withheld at the last minute for fur-
ther emendation.??

The State Enterprise Law, adopted on April 3, 1988, closely
followed the draft law published January 9, 1988 and another in-
terim draft of March 3, 1988; a few significant differences between
the final law and these drafts will be noted below. The first chap-
ter, enunciating general provisions, clarifies the scope of the law’s
application, and limits it to state-owned industrial enterprises.?®
Article 2 also makes clear that state enterprises are legal persons
under Chinese civil law, with the same status and ability to under-
take obligations as all legal persons.?* Article 4 and 5 contain the
compulsory assurances that such enterprises must promote social-
ism and socialist ideals, followed by an equally hortatory Article 6
which urges enterprises to “realize the multiplication of its assets.”
Article 7 makes clear that the factory director bears responsibility
for the enterprise’s management; the Communist Party’s role as
guarantor and implementor of Party principles in the enterprise is
stated in Article 8.2° Articles 9-11 lay out the labor management

20. Bankruptcy Law, art. 43: “This law will be implemented on a trial basis three
months after the Law of the Enterprises under the Ownership of the Whole People takes
effect . . ..”

21. Sullivan, supra note 11.

22. Chao & Yang, Private Enterprise in China: The Developing Law of Collective En-
terprises, 19 INT’L Law. 1215 (1986). Lichtenstein, Legal Implications of China’s Economic
Reforms, 1 Icsip Rev. 289 (1987).

23. State Enterprise Law, arts. 1-2.

24. General Principles of Civil Law, ch. 3, §2, “Enterprises as Legal Persons”, arts. 41-
49.

25. State Enterprise Law, art. 8:

The basic organization of the Communist Party of China in an enterprise en-
sures and oversees the implementation of general and specific policies of the party
and state in that enterprise. It supports the director in discharging his authority
according to the law.
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principles of the law, ensuring protection of the workers’ “lawful
rights and interests” and democratic management by means of
workers’ congresses and trade unions.?® Articles 14 and 15 contain
important statements which respectively protect the property
given to enterprises to manage and which ensure the “lawful rights
and interests” of enterprises.

In describing the establishment of enterprises, Chapter Two
states that enterprises must comply with relevant rules of the
State Council and must register with the appropriate administra-
tive authorities for industry and commerce.?” Thus, a formal li-
censing system for control of enterprises should be strengthened.
Article 17 contains a long list of requirements which must be met
before an enterprise can be established:

- the enterprise’s products must be “needed,”

- the enterprise must have its own premises and name,

- the enterprise should have separate access to raw materials
and energy, as well as state funds, and

- the enterprise should have its own organizational structure,
etc.?®

The merger of the enterprises is anticipated, subject to gov-
ernment approval.?® Most importantly, new provisions have been
made for termination of enterprises which will certainly be impor-
tant in implementing the Bankruptcy Law. Article 19, which envi-
sions termination for four categories of reasons, including violation
of the law and decision of government authorities responsible for
the enterprise, also lists bankruptcy as a reason for the termination
of an enterprise.*® Liquidation according to law is called for,?' and
changes in enterprise status must be approved by and registered
with the proper authorities for industry and commerce.*?

The most important chapter of the new law, Chapter Three,

26. See also Work Regulations for Grass-Roots Organizations of the Communist Party
of China in State-Owned Industrial Enterprises (effective Oct. 1986) translated in Foreign
Broadcast Information Service (FBIS), Daily Report: China, Feb. 4, 1987, at K26.

27. State Enterprise Law, art. 16.

28. See also Provisional Regulations on Registration and Control of Companies (ap-
proved by the State Council, Aug. 14, 1985) (issued by the State Administration for Indus-
try and Commerce, Aug. 25, 1985) reported in FBIS Daily Report: China, Aug. 27, 1985 as
“Corporation Registration Regulations Promulgated” [hereinafter Companies Registration
Regulations].

29. State Enterprise Law, art. 18.

30. Id. art. 19(3).

31. Id. art. 20. Presumably, this refers to the provisions of the Bankruptcy Law, dis-
cussed supra note 19.

32. Id. art. 21.
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sets forth the rights and obligations of the enterprise. It promises
an enterprise the right to arrange its production;®® the right to re-
quest adjustment of the mandatory plan and to reject additional
assignments outside the mandatory plan;** the right to sell on its
own, outside the mandatory plan quotas;®*® the right to choose sup-
pliers as it chooses;*® and the right to set its own prices, except for
those under price controls set by the State Council.*” Other rights
guaranteed to enterprises under the new State Enterprise Law in-
clude: freedom to deal with foreign parties and to sign contracts
with them, subject to State Council provisions,® budgetary control
over retained funds (retained earnings),*® control over fixed assets
and their disposal,*® power to fix wages and bonuses,*’ and the
power to hire, fire and redeploy personnel.*?

One significant addition to enterprise autonomy is the promise
of Article 33 that enterprises can “reject the exaction of manpower,
materials and financial resources” by any state organ or unit. Arti-
cle 34 also provides limited rights to engage in joint operations,
rights which are also envisioned in the General Principles of Civil
Law, as well as the right to issue bonds (but not in equity shares)
in accordance with State Council provisions promulgated in 1987.4

As quid pro quo for these rights, Chinese enterprises are ex-
pected to fulfill corresponding obligations. They must meet
mandatory plan quotas and perform lawful economic contracts.**
They must also observe applicable state economic regulations,*®

33. Id. art. 22 (“Guided by the state plans,” of course).

34. Id. art 23 (but only “for goods whose planned supply and marketing are
nonessential”’).

35. Id. art. 24.

36. Id. art 25; An enterprise has the right to chose the suppliers of goods and buy the
supplies its production needs from those suppliers. Perhaps the sweeping permission of this
article is rooted in the fact that supplies of any important enterprises are already guaran-
teed by the state plan.

37. Id. art. 26.

38. Id. art. 27.

39. Id. art. 28.

40. Id. art. 29.

41. Id. art. 30 (“in a manner it considers appropriate”).

42. Id. arts, 30 and 32.

43. As to joint operations, see General Principles of Civil Law, Ch. 3, §4 (“Joint Opera-
tions”), arts. 51-53.

The State Council’s bond regulations are the Provisional Regulations on the Adminis-
tration of Enterprise Bonds, promulgated by the State Council in April, 1987.

44. State Enterprise Law, art. 35.

45, Id. art. 37.
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guarantee product and service quality,*® and observe state stan-
dards of industrial safety and environmental protection.*” China’s
state enterprises are also urged to economize,*® to strengthen “se-
curity work” and to protect state property.*® Further, they are
urged to maintain and renew their fixed assets,*® by reinvesting re-
tained earnings in a productive capacity.

Two parallel chapters, Chapters Four and Five, outline the
roles of factory directors and of staff and workers in state enter-
prises under the new law. Chapter Four states that factory direc-
tors may be appointed by the government or elected by the work-
ers.® The factory director is made the legal representative of the
enterprise.® The director has the power to decide on the enterprise
plan, the administrative setup of the enterprise, the middle-level
administrative personnel, as well as the power to reward or punish
the staff or workers. The director is expected to be able to estab-
lish collaborative relations with his staff®® and to consult with a
management committee comprised of both managers and workers
about any “important issues,”® such as long-term policy, major
changes in rules and regulations, and reductions in staff. Presuma-
bly, these would include changes in workers’ pay.

Staff and workers, under Chapter Five, are promised the right
to participate in the enterprise’s “democratic management,”®® but
they are also encouraged to observe labor discipline and fulfill their
assigned production tasks.®® Staff and workers’ congresses are
urged, through their trade unions, to work with the factory man-
ager.® Specific powers are provided for in Article 52:

46. Id. art. 38.

47. Id. art. 41.

48. Id. art. 39 (“conserve energy and raw semi-finished materials and shall strive to
reduce production costs”).

49. Id. art. 40.

50. Id. art. 36.

51. Id. art. 44. A factory director who is hired or elected by the enterprise’s workers
must be approved by the authorized government department in charge of the enterprise.

52. Id. art. 45.

53. Id. art. 46.

54. Id. art. 47.

55. Id. art. 49.

56. Id. art. 50.

57. Id. art. 51. See also Regulations Governing the Work Factory Directors of State-
Owned Industrial Enterprises, (published Sept. 1, 1986) (effective Oct. 1, 1986) reported
and translated in FBIS Daily Report: China, Feb. 5, 1987, at K19; Work Regulations for
Grass-Roots Organizations of the Communist Party of China in State-Owned Industrial En-
terprises, published Sept. 15, 1986, effective Oct. 1, 1986, reported and translated in FBIS
Daily Report: China, Feb. 4, 1987, at K26.
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- to deliberate on and to forward suggestions for the long-term
policy set by the director;

- to examine and to accept or to reject wage adjustments, bo-
nus proposals and other regulatory changes;

- to decide on programs for staff welfare;

- to “supervise” administrative cadres of the enterprise; and,

- where so provided, to elect factory directors.

The staff and workers’ congress is supposed to support the
factory director and to educate the staff in fulfilling their obliga-
tions.*® Cooperation is the clear goal.

Chapter Six clarifies the relationship between the enterprises
and the government. Under the state plan, the government is to
provide enterprises what they need to fulfill their quotas.®® This
includes advising enterprises in their organization, protecting them
from infringement by competing enterprises,®® and avoiding state
encroachment on enterprise rights.®* Local governments and their
departments are likewise enjoined to facilitate the work of the
enterprises.®?

Chapter Seven, Legal Liability, prohibits the unregistered op-
eration of a state enterprise, fraud on the registration authorities
or concealment of the truth, and specifies punishment ranging
from a warning or fine, to revocation of the business license.®® The
sale of “substandard” products may result in liability for damages
and possible criminal charges.®* This chapter also provides for an
appeals process against government officials who violate enterprise
prerogatives®® and for administrative and/or criminal punishment
of enterprise leaders who violate the rights of staff and workers.®®
Administrative and/or criminal penalties may also be assessed
against enterprise leaders whose negligent performance causes
“relatively heavy” losses to the enterprise and the state®” and those

58. State Enterprise Law, art. 54.

59. Id. art. 55.

60. Id. art. 56.

61. Id. art. 58.

62. Id. art. 57.

63. Id. art. 59 (referencing the registration requirements of this law, art. 16).

64. Id. art. 60.

65. Id. art. 61.

66. Id. art. 62 (referencing China’s Criminal Law, art. 146, which provides for a maxi-
mum punishment of up to seven year’s imprisonment for state personnel who neglect their
duty causing such losses).

67. Id. art. 63 (referencing China’s Criminal Law, art. 187, which provides a maximum
punishment of up to five years imprisonment for state personnel who neglect their duty
causing such losses).
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who interfere with the operation of Chinese state enterprises.®®

Article 67, one of the supplementary provisions in Chapter
Eight, promises that the State Council shall formulate rules for im-
plementation of the State Enterprise Law. If past practice is any
guide, these implementing provisions may not appear for some
time. For example, implementing rules for the 1979 Joint Venture
Law did not appear until 1983. To heighten the State Enterprise
Law’s mandatory force, the provisions of the Criminal Law re-
ferred to in Article 62-64 are appended to the text of the State
Enterprise Law.®®

Eventually, the provisions of the law and the implementing
regulations may provide some solace for foreign investors in China
concerned with the status of entities with which they contract.
Past uncertainties will be somewhat alleviated, at least when the
contracting party to a foreign investment contract is a state enter-
prise. Other questions remain, however, because the law does not
provide the mechanisms expected of a “corporation” law-proce-
dures for establishment, capital structure and voting share require-
ments, process for authorizing company activities, and so forth.
Such rules should be included either in another new law or in re-
vised registration regulations for enterprises.”

A few issues which proved contentious in the drafting process
may surface again in the implementation of the State Enterprise
Law. For example, limits on the authority of the enterprise direc-
tor, which workers’ representatives have insisted be included in the
final version of the law, may undermine the control which the di-
rector was meant to exercise.” The consultative decision-making
procedure suggested by the text of the law may prove cumbersome.
In any case, the language is vague and may raise sticky issues of
interpretation. Similarly, in toning down the injunction that Party
officials must remove themselves from the management of enter-
prises, the final law may not make clear just what role the Party
continues to play. How “supervision” differs from “centralized
leadership” will have to be determined in practice and may well

68. Id. art. 64.

69. In the draft version of Jan. 9, 1988, the criminal law provisions were not appended
but merely were referred to in the text of the enterprise law.

70. Companies Registration Regulations, supra note 28.

71. See, e.g., Fujimoto, Progress in China’s Enterprise Reform, 68 CHINA NEwsL., 1987

at 2 (recounting results of a survey of 300 factory managers concerning their difficulties with
enterprise self-management).

Published by SURFACE, 1989



Syracuse Journal of International Law and Commerce, Vol. 15, No. 2 [1989], Art. 4

214 Syr. J. Int’l L. & Com. [Vol. 15:203

turn out to be changed in nomenclature only.”

The role of labor, particularly trade unions, in the implemen-
tation of the new law may prove crucial. If workers decide that
their fate is now tied to the profits and losses of an enterprise, they
may (as the drafters intended) act to increase the dynamism of
Chinese state enterprises and improve their economic returns. Re-
sistance to change is now on the rise, however, and many Chinese
workers are fearful of the end of the “iron rice bowl” that state
employment has guaranteed for over thirty years.”® Whether the
provisions of the State Enterprises Law will foster new creativity
or engender a labor-management standoff will only be discerned
from experience.

Nevertheless, if China is to take the great strides it hopes to
achieve in economic reform, this new law is a necessary step. The
gaps in the law suggest the need for amendment or supplementa-
tion, but the law’s overall spirit is consistent with economic pro-
gress. Future areas for legislative action include economic organiza-
tion, including competition regulation, corporate forms (stock
company, partnership and domestic joint venture laws), and rules
for individual enterprises. The economic and political situation in
China is clearly evolving rapidly, but the process of change can
only be assisted by clearer and more detailed rules. The diversity
of economic actors encouraged by previous laws, particularly with
respect to foreign investment, now needs to be paralleled in the
domestic economy. The new legislation and related economic re-
forms, however, are promising first steps.

72. China’s Communist Party leadership has been notably loath to surrender any of its
prerogatives.

73. This sensitivity is further exacerbated by the new threat of enterprise bankruptcy;
see e.g., Chang, The East is in the Red, CHINA Bus. REv., Mar.-Apr. 1987, at 42. Unemploy-
ment insurance and other similar benefits are either limited or unavailable for most Chinese
workers.
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