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recognition was to be given only if the union established majority
status at the new plant.

The attempt to cooperate by pre-recognition agreements,
while in some situations, not an improper subject to discuss, must
be approached cautiously in that U.S. labor law is clearly settled in
favor of first requiring majority consent to a bargaining
representative.

Other issues that may arise from Japanese companies using
Japanese-style labor relations in the companies’ treatment of the
unions and union officials. In Japan, close working relationships
with union officials may include payments to them for a number of
labor relations related activities. In the United States, such assis-
tance is limited by the labor laws and thus a number of practices
in the United States such as flying union officials to Japan to study
Japanese labor relations, as well as other concerns, must be ex-
amined carefully.

The final issue is perplexing to American unions; how do the
unions respond to the movement into the new cooperative labor
relations? In addition to the internal political realities facing union
leadership, and the concerns of being undercut and rendered impo-
tent by this new approach, legal issues can also arise from the un-
ions’ changing role, as regards its duty of fair representation.

While cooperation is certainly not a new word to American un-
ions, their embrace of the new challenges of joint consultation,
company teams, etc., has been deliberative. To move from a role
primarily protective of workers’ interests into one which also par-
ticipates in work strategies to increase productivity, of course
raises many issues for union leaders, many of which are non-legal,
policy issues. To the extent meaningful decisions are made which
are perceived detrimental to the workers’ interests, members can
raise the issue of unfair representation by their union. At least in
this respect, the employer shares the union’s desire to fairly re-
present the employees, as that provides the employer a defense in
Section 301 breach of contract suits. Therefore, as always, it is in
the interest of employers, unions, and employees to find that right
balance of cooperation which is permitted under the labor laws
and meets the needs of the parties as best as can be
accommodated.

C. Employment Discrimination

Japanese employers in the United States are experiencing
some legal problems with employment discrimination claims, per-
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haps arising from their adherence to industrial relations practices
brought from Japan. These practices often require great selectivity
in hiring, treatment of individual employees as members of groups
within the company for benefits and incentives, and retention of
the “home office rotating staff of managerial employees system”
and employment practices arising from its use.

Japanese employers in Japan and in the United States always
are very selective in their hiring practices. This, it is felt, will mini-
mize later personnel problems and work toward the goal of having
a “harmonious family operation.” Attitude, as well as skill, is seen
as a useful ingredient in this “recipe” for success since loyalty,
ability to work in a group, and accepting flexible job assignments is
part of the Japanese managerial philosophy. Reports indicate that
Nissan Motor Company in Tennessee hired 2,000 employees from
a pool of 130,000 applicants after rounds of tests and interviews.*?

With the use of high selectivity and subjective factors such as
attitude, lawsuits under U.S. employment discrimination laws can
be anticipated and there have been a number of cases in the
United States in recent years against Japanese companies includ-
ing Sumitomo, Honda, Toshiba, Hoya, Cannon, and NEC Elec-
tronics.*® There is no indication of an abnormally high number of
cases involving foreign companies, but likely because of the real
and perceived effects of the U.S. trade deficit and increased direct
investment in the United States, such cases are widely reported.

One such case involved Honda Manufacturing Co., Inc. which
recently agreed to a $6 million out-of-court settlement with the
E.E.O.C. on race and sex discrimination charges where 370 blacks
and females were awarded back pay and seniority for having been
denied jobs at Honda.** This followed a prior E.E.O.C.-Honda set-
tlement last year for nearly $500,000 involving age discrimination
charges.

Foreign companies traditionally send a nucleus of key person-
nel to the United States to establish and maintain operations.
These often consist of the rotating staff of executives and manage-
rial employees who typically enter the United States under a
treaty trader visa, as discussed earlier. These rotating staff person-
nel are usually male Japanese nationals. The percentage of home
country staff varies with the type of operation. For example, in the

42. Junkerman, Nissan, Tennessee, THE PROGRESSIVE 16, 17 (June 1987).
43. Id.

44. See 58 D.L.R. (BNA) A-9 (Mar. 25, 1988).
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late 1970’s Sumitomo Shoji America, Inc. employed about 432 peo-
ple nationwide and over 200 people in its New York offices.*®
About 40-45 percent of the New York employees were rotating
staff. By contrast, Nissan Motor Co. in Tennessee had 13 Japanese
executives at a facility which employs 3,300. These positions held
by the foreign executives, however, are extremely influential.

In 1982, the U.S. Supreme Court in Sumitomo Shoji America,
Inc.,*® held that Japanese companies incorporated in the United
States are subject to U.S. labor laws. In that employment discrimi-
nation case, no application of U.S. labor laws was made, but the
case was remanded. In dictum, though no decision was made, it
was stated that Title Seven of the Civil Rights Act of 1964 may or
may not accommodate Japanese labor and managerial employment
practices. Some five years later, a settlement in this case was an-
nounced where the employer agreed to allocate nearly $3 million
over three years to train, promote, and pay its female workers in
the United States.*” The settlement agreement also requires that
women be placed in 23-25 percent of the management and sales
positions. The company attorney is quoted as saying there is no
admission of liability and the agreement reflects a decision to
“Americanize” its U.S. offices as part of a “world-wide localiza-
tion” of its subsidiaries.*®

Whether this “Americanization” process will be picked up by
other Japanese companies and will involve integration of rotating
staffs remains to be seen. It is predictable, however, that the law-
suits will continue.

Employment practices by Japanese companies which may give
rise to legal issues often emanate from the rotating staff policy and
distinctions made between foreign nationals and U.S. citizens
working for the same company. For example, besides the obvious
hiring and promotion problems of such a policy where the staff is
usually all male Japanese nationals, other issues involve disparate
benefits paid or provided to them in terms of salaries, incentives,
travel, training, and layoff protection.

One case involving Shiseido Cosmetics America, Ltd.,** in-

45. Avagliano v. Sumitomo Shoji America, Inc., 103 F.R.D. 562, 568-569 n. 7 (S.D. N.Y.
1984). (For Nissan statistics, see Where The Jobs Are, supra note 2.

46. Sumitomo, 457 U.S. at 176 (1982).

47. See 10 D.L.R. (BNA) A-7, A-8 (Jan. 15, 1987).

48. Id. at A-8.

49. Shiseido Cosmetics (America) Ltd. v. State Human Rights Appeal Board, 72 A.D.2d
711, 421 N.Y.S.2d 589 (1979).
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volved a dismissal of a U.S. citizen, a female, under a retrenchment
policy that left the Japanese rotating staff in tact. The New York
court held there was no evidence of national origin discrimination
and noted “the Japanese were in reality employees of the parent
corporation” assigned under a rotation program, thus showing a le-
gitimate business reason. It is doubtful that this 1979 lower court
case provides a very substantial precedent where evidence is shown
of racial or sexual discrimination or even where evidence is shown
of disparate impact, absent a proper legal defense.

The primary laws prohibiting employment discrimination are
Title Seven of the Civil Rights Act of 1964 and the 1866 Civil
Rights Act (Section 1981).%° Title Seven prohibits discrimination
based on race, color, religion, sex, or national origin and Section
1981 prohibits discrimination based on race.

The potential violation by a Japanese company is the same as
exists for U.S. companies, but the employment of Japanese male
nationals in the rotating staff adds an additional level of potential
liability based on race, sex, and national origin. Under Title Seven,
discrimination based on citizenship has been equated in pertinent
cases with national origin and held by the U.S. Supreme Court to
be excluded from coverage under the Act (unless it can be shown
to be pretextual).®? On the other hand, the U.S. Supreme Court in
1987 in Saint Francis College v. Al-Khazraji®® and Shaare Tefila
Congregation v. Cobb®® held that under the 1866 Civil Rights Act,
“race” may embody concepts of national origin and ethnicity (and
perhaps therefore, albeit indirectly, citizenship) so that discrimina-
tion on that basis is unlawful. Furthermore, the 1866 Civil Rights
Act provides for punitive damages.

Under U.S. law, even where violations may be shown certain
defenses may immunize the discriminating employer. For example,
under Title Seven an employer who can show its discrimination
was based on “business necessity” or a “bona fide occupational
qualification” may be excused. The Supreme Court in Sumitomo
did not rule on these defenses, but observed:

There can be little doubt that some positions in a Japanese
controlled company doing business in the United States call for
great familiarity with not only the language of Japan, but also the

50. Civil Rights Act of 1964, 42 U.S.C. §2000e-2(a)(1982); Civil Rights Act of 1866, 42
U.S.C. §1981 (1982).

51. See Griggs v. Duke Power Co., 401 U.S. 424 (1971).

52. Saint Francis College v. Al Khazraji, 107 S. Ct. 2022 (1987).

53. Shaare Tefila Congregation v. Cobb, 107 S. Ct. 2019 (1987).
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culture, customs and business practices of that country.®*

Whether that will be interpreted by the courts to permit the
statutory defenses remains to be seen. There are many obstacles to
that conclusion as important questions of fact and policy are
raised; such as — cannot an American who speaks Japanese be
hired; and, should foreign companies’ employment practices be
used to justify discriminatory policies which otherwise violate U.S.
labor laws? The cases providing these interpretations should be oc-
curring in the immediate future, unless, as Sumitomo’s attorney
stated, programs by the Japanese companies to ‘“Americanize” its
operations remove the issue, by a change in the employment prac-
tice of utilizing only Japanese males in their rotating staff. Ironi-
cally, this practice is not peculiar to Japan or to Japanese labor
relations, as many foreign companies, including those from the
United States, utilize rotating staffs.

Lastly, some mention should be made of the developing case
law involving employment discrimination by American companies
against Asian-Americans. The significance of this might lie in the
ironic development that a body of case law is building in response
to discrimination (perhaps precipitated by the successes of foreign
companies in trade and investment) against Asian-Americans that
will provide useful law for U.S. plaintiffs to combat alleged dis-
crimination by foreign companies.

This “reverse discrimination” claim against foreign employers
would be based on developing case law where the American em-
ployer is found to violate the law. For example, cases under Title
Seven have held unlawful discrimination exists where unequal pay
is given based on national origin; where tenure is denied based on
ancestry;®® and, under Section 1981, where employment decisions
are based on being a Chinese-American or a Korean-American
(Oriental).®® In 1987 the Supreme Court found Italian-Americans
were a cognizable racial group under Section 1981.5 Inasmuch as
the Supreme Court has also held that both Title Seven and Sec-
tion 1981 provide a remedy for caucasians discriminated against
because of race,*® a substantial body of legal precedent presently
exists to provide a remedy for proven discrimination by a foreign

54. Sumitomo, 457 U.S. at 189 n.19 (1982).

55. See, e.g., Woo v. Board of Regents of California, (BNA) (32 Fair Empl. Prac. Cas.)
349 (1983).

56. See, e.g., Kim v. Commandant Language Institute, 772 F.2d 521 (1985).

57. Chirino v. Jordan Marsh Co., 107 S. Ct. 2476 (1987).

58. See McDonald v. Sante Fe Trail Transportation Co., 427 U.S. 273 (1976).
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employer, based on the applicant or employee’s ancestry or ethnic
characteristics, though it is more difficult when based merely on
citizenship.

Though Section 1981 (unlike Title Seven) does not prohibit
sex discrimination, court interpretations provide for punitive dam-
ages, available to all whose claims of discrimination can be charac-
terized as based on ancestry or ethnic characteristics not based
solely on national origin.®®

D. Wrongful Discharge

Japanese employers in Japan stereotypically do not dismiss
employees except for severe misfeasance. While this tends to be
true in the minority percentage of the workforce where lifetime
employment is still used, many Japanese workers, especially the
temporary workers, know that severance of employment is not un-
expected nor uncommon. However, under Japanese law, where dis-
missal occurs, remedies may be available where proper notice is
not given or sometimes if there is inadequate cause; and although
Japanese traditionally loathe resorting to litigation, an increasing
number are seeking remedies, which is often dealt with by media-
tion or conciliation.

The difference between Japan and the United States, however,
lies in the remedy. In Japan, an apology still goes a long way to-
ward restoring an injured plaintiff, and when compensation is
awarded it is traditionally very modest by U.S. standards. There-
fore, when a U.S. based Japanese employer is forced to dismiss an
employee, as is the American style, it is usually quite surprised by
reports that plaintiffs in wrongful discharge cases in some states
prevail nearly three-fourths of the time and often recover in excess
of $400,000.%°

The number of discharges of employees in the United States
by Japanese companies is certainly not widespread, and is likely
fewer than that of U.S. employers, because of very selective hiring
procedures. However, there are areas of vulnerability for Japanese
managers, as where they might react against a “disloyal” employee
by considering discharge. Disloyalty of course can be based on
many factors, but it also can occur when an employee will not vio-

59. See Johnson v. Railway Express Agency, Inc., 421 U.S. 454 (1975).

60. See Labor and Employment Law Section, State Bar of Cal., To Strike a New Bal-
ance, LABOR AND EMPLOYMENT LAw NEws 5 (Feb. 8, 1984), cited in, 8 UNiv. Haw. L. Rev. 330
n.361.
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late public policy for the employer or when the employee “blows
the whistle” on its employer’s wrongdoing. Both cases are classic
examples of wrongful discharge under U.S. law, where similar cases
have provided remedies of millions of dollars. These problems are
sometimes aggravated by the tendency of Japanese clients to seek
their lawyer’s advice after the problem, rather than seeking pre-
ventative advice.

For the most part, however, it has been my experience that
Japanese clients want to obey the U.S. labor laws and be good citi-
zens. On the other hand, they do not want to be placed on a com-
petitive disadvantage with American competitors, and as they seek
profit and market shares, they seek to keep their basic labor and
management styles that work so well.

IV. ConcLusioN

All indications are that Japanese and other foreign investment
in the United States will continue at an accelerated pace, and in-
creasing numbers of Americans will be working for Japanese-
owned companies. Because Japanese management brings with it
the familiar faces of Japanese traditions of management and in-
dustrial relations approaches and because American companies will
continue to adopt the Japanese style of labor relations, it is pru-
dent to conclude the legal issues just described will continue before
the U.S. courts.

Policy and legal questions involving the U.S. labor laws need
to be addressed by those who are interested. And, perhaps the
United States will find itself continuing to move on the course
from confrontation toward cooperation, in both attitudes and in
employment practices.

However, I would submit that before we completely embrace
total cooperation and joint decision-making between labor and
management based on the Japanese experience and change our
laws to accommodate the new labor relations, that we pause to
carefully examine the effects:

- on the protection of workers, in terms of health, economics,
and quality of worklife;

- on the structures, strength, and liabilities of American
unions;

- on productivity; and

- the advantages and disadvantages on the management of
U.S. businesses.

One face of Japanese labor relations with its shiny efficiency,
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enterprise unionism, cooperation, and productivity should be
placed in proper context with another face of Japanese labor rela-
tions which yet seeks to achieve a forty hour work week and a work
atmosphere where workers actually take their vacation time. Is
America ready for this?

Perhaps Sumitomo’s lawyer was correct in predicting the
“Americanization” of Japanese companies in the United States will
sweep away many of the legal issues under U.S. labor laws; but
until that time, it seems only prudent to continue with the ap-
proach used by the NLRB and the courts of encouraging voluntary
and innovative uses of cooperative mechanisms in the work place
while at the same time protecting the rights of the participants,
labor and management, to step back if necessary to protect their
legitimate interests through confrontational or other means of self-
help.

Perhaps this interim approach, a type of conditional coopera-
tion, or — “cooperative confrontation” — with emphasis on the
former, can spawn a trust and respect that will provide a basis for
development of appropriate national policy approaches to the U.S.
labor laws which will meet the needs of international and domestic
competition.

In the meantime, on the practical operational level, coopera-
tion and techniques of mutual benefit should be encouraged and
the law should be scrutinized to avoid legal preclusion of such ex-
perimentation. Flexibility, under the law, should continue to per-
mit the structuring of wedded interests so that if desired an enter-
prise, composed of management and workers, can operate
increasingly as an integrated, productive organism where mutual
self-interest propels it into competitive excellence. The challenge
then is to draw upon the results of this experimentation a new na-
tional labor policy which works most effectively to promote the in-
terests of competitiveness while at the same time protecting the
rights of workers and unions.
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