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avowed purpose of the legislation, as stated by the Governor of 
Massachusetts, was to "preserve our local industry, maintain reasonable 
minimum prices for the dairy farmers, thereby ensure a continuous and 
adequate supply of fresh milk for our market, and protect the public 
health [emphasis added]."142 

The Court found the ordinance unconstitutional on the grounds that 
the avowed purpose and the effect of the statute were protectionist in 
nature and therefore per se invalid.143 Once again the Court placed a 
heavy emphasis on the effect of the statute when determining whether 
or not it was protectionist and hence per se invalid. 144 In articulating 
this position the court relied on the case of Baldwin v. G.A.F. Seelig, 
Inc., where the court struck down a New York statute that established a 
"single minimum price for all milk, whether produced in New York or 
elsewhere."145 Justice Cardozo, writing for the Court, stated that 
"neither the power to tax nor the police power [emphasis added] may be 
used by the state of destination with the aim and effect of establishing 
an economic barrier against competition with the products of another 
state or the labor of its residents."146 In West Lynn Creamery, the court 
reasoned that the Massachusetts pricing order would have the effect of 
discriminating against out-of-state producers of milk in favor of in-state 
producers.147 The Court further argued that "this effect renders the 
program unconstitutional, because it, like a tariff, 'neutraliz[ es] 
advantages belonging to the place of origin. "' 148 

In Exxon Corp. v. Governor of Maryland, the Court upheld a 
Maryland law that prohibited downstream vertical integration in the 
petroleum products market, and which required "producers or refiners 
of petroleum products" to offer price reductions to independent retail 
stations in an attempt to reduce the harmful effects of local 
competition.149 

The Court found that there was no discriminatory effect and 
therefore, the law was valid.150 The court distinguished Exxon from 
City of Philadelphia, Carbone, and West Lynn, on the grounds that the 
statute at issue did not create any "barriers whatsoever against interstate 

142. West Lynn Creamery, 512 U.S. at 190. 
143. Id. at 194. 
144. Id. 
145. Id. at 193. 
146. Id. at 194. 
147. West Lynn Creamery, 512 U.S. at 196-201. 
148. Id. at 196. 
149. See Exxon Corp. v. Governor of Md., 437 U.S. 117, 119-20, 122-23 (1978). 
150. Id. at 126. 
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independent dealers; it does not prohibit the flow of interstate goods, 
place added costs upon them, or distinguish between in-state and out-of­
state companies in the retail market."151 Exxon reaffirmed the rule that 
laws that have protectionist effects are per se invalid. 152 The difference 
was that in Exxon, the Court found no such discriminatory effect, and 
hence the Court upheld the statute. 153 

The final case that deserves discussion is Hunt v. Washington State 
Apple Advertising Commission. 154 In that case the court struck down a 
North Carolina law that required all closed containers of apples sold or 
shipped into the state to bear "no grade ... other than the applicable 
U.S. grade."155 

Washington State, at the time, was the nation's largest apple 
producer. 156 As such, it placed a high emphasis on quality and it created 
its own agency in charge of quality, advertisement and promotion of its 
apples. 157 The Commission had their own private labeling system, 
which identified the apples as meeting the quality requirements imposed 
by the State of Washington. 158 The North Carolina law at issue 
prohibited all closed containers of apples from carrying state 
gradings. 159 This law was very costly to Washington apple producers 
because it either required them to "obliterate the printed labels on 
containers shipped to North Carolina, thus giving their product a 
damaged appearance," or to change " ... their marketing practices to 
accommodate the needs of the North Carolina market."160 

The stated purpose of the legislation was to protect consumers by 
eliminating deceptive practices and false or misleading labels. 161 The 
state maintained that the law at issue was a valid exercise of the state's 
police powers to protect the health and welfare of its citizens. 162 

The Court found that the statute clearly benefited local apple 
producers at the expense of Washington State apple producers, by 

151. Exxon Corp., 437 U.S. at 126. 
152. Id. 
153. Id. 
154. Hunt v. Wash. State Apple Adver. Comm 'n, 432 U.S. 333, 335, 354 (1977). 
155. Id. at 335, 354. 
156. Id. at 336. 
157. Id. at 336-37. 
158. Id. at 336. 
159. Hunt, 432 U.S. at 337. 
160. Id. at 338. 
161. Id. at 340-41. 
162. Id. at 349. 
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increasing the cost of doing business in North Carolina. 163 The court 
reasoned that since there was a protectionist effect, North Carolina had 
the burden of showing that the statute served legitimate local interests 
and that there were other nondiscriminatory means that could have 
served that purpose. 164 According to the Court, North Carolina failed to 
carry that burden. 165 

In summary, after reviewing the Supreme Court'sjurisprudence in 
the area of state economic protectionism, there is one recurring theme: 
the ability of states to trade freely with one another without legislative 
interference. The Court has placed a special emphasis on the evils of 
economic protectionism. "The central rationale for the rule against 
discrimination is to prohibit state or municipal laws whose object is 
local economic protectionism, laws that would excite those jealousies 
and retaliatory measures the Constitution was designed to prevent."166 

The general rule that can be extracted from the foregoing cases is this: 
where a state law or ordinance has the effect of discriminating against 
interstate commerce, by benefiting local producers at the expense of 
out-of-state producers, the law is per se invalid, unless the state can 
show that the law serves a legitimate local interest and there is no 
nondiscriminatory way to further that interest. However, in practical 
effect, if it can be shown that the law has a protectionist effect, it will 
likely be declared invalid, regardless of the avowed purpose. In most of 
the foregoing cases in which the law was struck down, the state 
legislature argued that the law was enacted to protect the health and 
welfare of its citizens or to protect the environment. Once the Court 
determined that there was a protectionist effect, the Court gave a 
cursory glance at the purpose and declared the statute unconstitutional. 
As stated in Best & Co. v. Maxwell, "The commerce clause forbids 
discrimination, whether forthright or ingenious. In each case it is our 
duty to determine whether the statute under attack, whatever its name 
may be, will in its practical operation work discrimination against 
interstate commerce." 167 

163. Hunt, 432 U.S. at 350-51. 
164. Id. at 353. 
165. Id. 
166. C & A Carbone, 511 U.S. at 390; see The Federalist No. 22, pp. 143-45 (Clinton. 

Rossiter ed., 1961) (Alexander. Hamilton); JAMES MADISON, Vices of the Political System of 
the United States, in 2 WRITINGS OF JAMES MADISON 362-363 (G. Hunt ed., 1901). 

167. Best & Co. v. Maxwell, 311U.S.454, 455-56 (1940). 
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B. Supreme Court v. International Law 

Under current international law, countries are free to adopt health 
and safety measures as long as they comply with international standards 
and/or are based on sound scientific justifications or risk assessments. 168 

Under this standard, policies that have protectionist effects, but are 
based on "sound science" or risk assessments are not violations of 
international law. The practical effect of this standard is to allow 
countries to protect local enterprises from foreign competition while 
using the "public health and welfare" as a pretext. In other words, the 
current standard is underprotective of international trade. Whenever 
countries want to protect local industries from outside competition they 
can merely invoke the police power as a rationale. The way the current 
standards apply it would be very costly to challenge the trade restrictive 
policy. Each side needs to gather enough scientific evidence and 
testimony to show the scientific validity of the regulation. Furthermore, 
what happens if current scientific knowledge is such that the affects of a 
given product or technique have not yet been ascertained? The current 
standard sets up a costly and complex set of rules that make it easier for 
countries to impose trade restrictions. 

Additionally, the current international standards require judges and 
other legal scholars to delve into a realm of knowledge in which they 
are not overtly familiar and/or trained. Judges are required to analyze 
the scientific justifications for certain policies; something they are not 
well equipped to do. Furthermore, when scientists cannot agree on the 
health effects of GM Os, how are judges supposed to reach a consensus? 
The scientific community has not reached a consensus as to whether or 
not GMOs are harmful to human health or to plant and animal 
life. 169 Additionally, any health or environmental benefits that do accrue 
because of the GMO regulations will be realizable at some point in the 
future, whereas the costs imposed on foreign exporters occur in the 
present. Hence, the marginal discounted benefit of the gains from the 
regulations will likely be substantially less than the marginal discounted 
cost imposed on foreign producers and domestic consumers. The 
current standard under the SPS Agreement is a poor standard because it 
imposes high transaction costs on the parties who seek to litigate and 
the standard does not clearly set forth a rule that states can abide by 
when setting their trade policies. 

A better standard would be one similar to that laid out by the U.S. 

168. See generally SPS Agreement, supra note 48. 
169. A not-so-perfect market, THE ECONOMIST, Mar. 25, 2000. 
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Supreme Court in their dormant commerce clause cases. For 
convenience I will call this standard the protectionist effects test. If a 
law has a protectionist effect (i.e., if the effect of the law is to benefit 
local producers at the expense of foreign producers), then there is a 
heavy presumption that it is invalid. The only way for this presumption 
to be rebutted is if the enacting state or country can show that the law 
serves a legitimate local concern and there are no other nonprotectionist 
measures to achieve the same ends. A mere stated purpose that the law 
is intended to protect the health and welfare of its citizens is not 
sufficient. Discrimination in international trade should be outlawed 
"whether forthright or ingenious."170 

A standard such as this would reduce transaction costs by reducing 
the need for extensive scientific testimony and research. Additionally, 
it would allow judges to do what they are trained to do, apply law. 
Furthermore, a standard such as this would be more consistent with the 
purposes of the WTO. The purpose of the WTO is to reduce trade 
barriers and to encourage free trade among countries. 171 What better 
way is there to encourage trade than to outlaw policies that have a 
protectionist effect? Moreover, such a clear standard gives an incentive 
to countries to be careful when enacting policies that may be 
protectionist in nature. 

VII. APPLICATION OF THE PROTECTIONIST EFFECTS TEST TO EC 

DIRECTIVES 

A. Directive 901220/EEC 

Under this directive, the manufacturer (exporter, in the case of the 
U.S.) or importer of a GMO is required to notify the authorities of the 
state in which the product will be first sold. 172 Included in this 
notification must be a risk assessment of possible environmental or 
health risks and the scientific name of the GM0.173 

This law would have the effect of increasing production costs for 
U.S. exporters who use GMOs in their products. On its face this law is 
not protectionist. However, combined with the fact that many U.S. 
products are produced using GMOs, whereas many products produced 
within the European Union do not use GMOs, there is clearly a 

170. Best & Co., 311 U.S. at 455. 
171. WTO Agreement, supra note 52. 
172. Stewart & Johanson, supra note 1, at 257. 
173. Id. 
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protectionist effect. The law benefits local farmers by insulating them 
from foreign competition. Additionally, under the Common 
Agricultural Policy, the EU has maintained a policy of subsidizing local 
farmers to protect them from outside competition. 174 Under the 
protectionist effects test this directive should constitute a barrier to trade 
and should be subject to WTO sanctions. 

B. Commission Directive 97135/EC, amending 901220/EEC 

This directive requires the labeling of "products that contain, or 
may contain, GMOs."175 For the same reasons as the previous directive 
this one should be considered a trade barrier and subject to sanctions. 
As in Hunt, this labeling requirement would impose substantial costs on 
foreign producers who would have to change their marketing practices 
to accommodate the wishes of the domestic market. 176 This labeling 
requirement benefits local producers by insulating them from low-cost 
foreign production. Therefore, the requirement has a discriminatory 
effect and should be a per se violation of international law under the 
protectionist effects test. 

C. The Novel Foods Regulation: EC No. 258197 

As mentioned earlier, this act contains notification provisions that 
are similar to those that are set forth in 90/220/EEC. 177 The act also 
requires the labeling of foods that may contain GMOs. 178 The same 
reasoning applies when analyzing this directive. The law has a probable 
protectionist effect and is therefore a per se violation of international 
law. 

D. Directive 881146/EEC 

This directive banned the importation of beef treated with growth­
promoting hormones. 179 This directly impacts United States exporters. 
As earlier stated, the economic benefit to using growth promoters was 
approximately $44.21 per animal. 18° Furthermore, U.S. exporters use 
growth promoters more frequently than do European dairy farmers. 
This imposes a discriminatory effect on U.S. beef exporters by raising 

174. KREININ, supra note 3, at 185. 
175. Stewart & Johanson, supra note 1, at 268. 
176. Hunt, 432 U.S. at 338. 
177. Stewart & Johanson, supra note 1, at 279. 
178. Id. at 280. 
179. Dispute Settlement Report, supra note 78. 
180. McNiel, supra note 8, at 100. 
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the cost of doing business in Europe. This directive was even a more 
clear cut case of economic protectionism because the directive had an 
inherently protectionist legislative purpose. As was stated by the 
European Parliament when enacting this legislation, "only a total ban on 
the use of growth-promoters is concordant with the strategic aims now 
adopted for the Common Agricultural Policy, in particular the reduction 
of surpluses and the safeguarding of a viable regionally diversified 
farming community."181 This is a clear-cut case of a protectionist 
purpose and effect. This directive was eventually held to be in violation 
of the SPS Agreement and hence a violation of international law. 182 

Instead of delving into the scientific justifications of the directive, 
which obviously was a costly and time-consuming procedure, a mere 
look at its purpose and possible effects reveal its protectionist nature. 

CONCLUSION 

The "health and safety" regulations enacted by the European Union 
have the effect of discriminating against foreign producers and 
exporters. Furthermore, the means adopted by the EU are more trade 
restrictive than necessary to achieve the desired ends. Moreover, a look 
into the circumstances surrounding the regulations and statements made 
by the parliament indicate that the regulations were passed in an attempt 
to protect the local farming industry against outside competition. 
Therefore, under the protectionist effects test the EU regulations violate 
international law and should be repudiated or subject to sanctions. 

The European regulations raise the cost of doing business for 
foreign producers. This raises the price of imported products relative to 
domestic products. It follows that consumers will substitute away from 
the more expensive import into the cheaper domestic product. 
Furthermore, domestic producers will increase production because they 
have a relative cost advantage over foreign producers. Therefore, the 
European regulations are inefficient because they create both a 
production distortion and a consumption distortion. 

Additionally, the EU could have imposed less trade restrictive 
measures to achieve the same goal. As noted earlier, many of the 
health-related problems associated with meat are due to the adulterated 
feed. If the European lawmakers were truly concerned about the 
welfare of their citizens they would prohibit farmers from using ground 
up sheep in their feed. However, using this type of feed is relatively 

181. McNiel, supra note 8,. at 129. 
182. See Dispute Settlement Report, supra note 78, at 73, 74. 
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cheaper than unadulterated feed. Due to the strong influence of the 
farm lobby in the European Union, the Parliament would rather impose 
trade restrictions in the form of administrative regulations, than increase 
the cost to domestic farmers. The EU could impose strict regulations on 
domestic farmers that would have a minimal effect on international 
trade but would protect the health and safety of Europe's citizens. 

Moreover, the EU has had a history of using import quotas, tariffs 
and export subsidies to help domestic farmers at the expense of foreign 
competitors. Under the Common Agricultural Policy (CAP) the EU 
uses price supports, import restrictions and export subsidies to insulate 
domestic farmers from competition. 183 

From the foregoing it is clear that the EU directives arbitrarily 
discriminate against local producers, the means used are more trade 
restrictive than necessary and the history of the EU indicates a 
protectionist purpose behind the directives. Although, under the 
protectionist effects test only a protectionist effect needs to be shown, 
these directives clearly do not withstand scrutiny because they have a 
protectionist purpose and effect. 

The WTO was established to reduce tariffs and to encourage free 
trade. 184 The principle behind this, being that when people and 
countries are free to pursue their own interest, an equilibrium will be 
reached whereby all people are better off. International trade is not a 
zero-sum game. Just because someone gains does not imply that 
someone necessarily loses. Imposing costly and in some cases 
prohibitive regulations on the ability of nations to trade does not just 
benefit local producers but it harms those very people that the 
legislation is supposedly trying to protect. It harms the nation's citizens 
by reducing the availability of necessities and by increasing their prices. 
This very fact implies that the regulations and directives imposed by the 
European Community are not really an attempt to improve the health 
and welfare of their citizens; they are merely an attempt to protect local 
producers from the rigors of competition. 

The current standards under the SPS Agreement are inefficient 
because they impose high transaction costs upon the parties involved. 
Furthermore, the standards require judges to delve into a realm of 
scientific knowledge that they are not that familiar with. Moreover, 
given the current scientific uncertainty regarding the health and 
environmental effects of GMOs it will be increasingly difficult for 

183. KREININ,supra note 3, at 185. 
184. WTO Agreement, supra note 52. 
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judges to reach a consensus. Additionally, the discounted benefits due 
to the GMO regulations will likely be less than the present costs 
incurred by foreign producers. Hence, the current standard should be 
replaced by a standard that is more efficient, has lower transaction costs 
and is more judicially manageable. A better standard would be that 
imposed by the U.S. Supreme Court in their dormant commerce clause 
cases. This "protectionist effects" standard would impose a heavy 
presumption of invalidity on laws that have a protectionist effect. A 
standard such as this would reduce transaction costs and would make it 
easier for judges to apply the law. This standard would make it more 
difficult for states to enact protectionist measures using the police 
powers as a pretext. This would increase international trade and benefit 
global consumers by reducing the price of goods and services. 

In conclusion, where a statute has a protectionist effect it should be 
declared a per se violation of international trade. Furthermore, many of 
the regulations that have been adopted by the European Community 
have such a protectionist effect, and should therefore, be repudiated and 
subject to sanctions by the WTO. 
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