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mitting an applicant who is the object of special humanitarian con-
cern.” The need for resettlement, not the desire of the refugee to
enter the United States, is the governing principle behind the
management of the U.S. refugee admissions program.’®

The Immigration Reform and Control Act of 198677 has clari-
fied a great amount of the ambiguity surrounding admission of im-
migrants, but it appears that no adequate assurance can be given
to ensure the examination of legitimate refugee claims. Although
the two Acts attach to different groups and possess polar objec-
tives, public and official sentiment have become so concentrated
around the desire to stem the arrival of immigrants that the num-
ber of legitimate arrivals under the Refugee Act are being
limited.”®

III. THE REFUGEES OF SOUTHEAST ASIA

There is presently an accelerating loss of safe asylum for refu-
gees in Thailand despite the fact that refugee protection and reset-
tlement needs remain undiminished. The number of Vietnamese
boat refugees who have arrived in Thailand in recent months has
more than doubled,” with the present number of displaced persons
living in the sixteen camps around Thailand estimated at
370,000.8°

Despite these figures, U.S. policies of traditional resettlement
have become increasingly restrictive. The U.S. government has

75. See supra notes 12, 16, 17 and accompanying text for a discussion on the purposes
for the creation of the Refugee Act and its effects.

76. See Refugee Resettlement Program: Report to Congress, 100th Cong., 1st Sess. 5-6
(1987). It appears that Southeast Asian refugees with family ties in the United States are
given priority by the United States. There is a proposed ceiling for the Orderly Departure
Program of 8,500 persons departing from Vietnam, identical to last year’s ceiling. This ad-
missions level demonstrates the importance the United States places on this program.
Amerasians and former United States Government employees are also priority refugees. See
Proposed Refugee Admissions, supra note 66, at 12.

77. See supra note 73.

78. See Appendix B, supra note 66; see also Kondracke, Politics, Mercy and Immigra-
tion: Moral Borders, THE NEw REpuBLIc, (Nov. 23, 1987).

79. Between January and April 19, 1988, 2,231 Vietnamese arrived in Thailand. FBIS-
EAS-88, 19 April 1988 at 48. Additionally, 4,956 Vietnam boat refugees arrived during the
first five months of 1987 as compared to 2,094 during the same period in 1986. See World
Refugee Report, supra note 59, at 15. The Thai government will not take in these refugees
for fear of ethnic conflict. Western countries, having absorbed hundreds of thousands during
the 1970’s appear to have lost interest; see generally L. HAWTHORNE, REFUGEE: THE
VIETNAMESE EXPERIENCE (a collection of stories on people living in communist Vietnam and
their subsequent migration).

80. See 8 REFUGEE REP. No. 7, 10 (July 10, 1987).
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proposed an admissions ceiling for East Asian refugees for the 1988
fiscal year of 29,500.8* This was a reduction of 2,500 from fiscal
year 1987.82 The proposal attributed the decrease to the fact that
camp populations in Southeast Asia have declined and that there
were fewer qualified applicants.®?

Nevertheless, officials and their constituents argue that South-
east Asian refugees are still seeking entry into this country in un-
precedented numbers.®* In recognition of the continuing need for
refuge and for alleviation of the overcrowded refugee camps, the
UNHCR signed an agreement with Thailand on April 20, 1988,
providing for a new holding center for arriving Vietnamese boat
people.®® Despite the increasing number of claimants, an applicant
seeking refuge in the United States must also proceed through an
exhaustive border screening process which often screens out eligi-
ble applicants for reasons inconsistent with the purpose of the
process.®®

The purpose of the border screening process is to identify the
Khmer Rouge who fled after the 1978 Vietnam invasion and pre-
vent their resettlement in the United States.®” The screening con-
sists of three steps. First, the Joint Voluntary Agency (an arm of
the International Rescue Committee) identifies, intervenes, and ar-
ranges for refugee sponsorship. Second, a refugee suspect of being

81. See Proposed Refugee Admissions, supra note 66, at 12.

82. See id.

83. In 1980, at the height of the refugee crisis in Southeast Asia, more than 90,000
refugees left Thailand for resettlement in the United States. In 1985, fewer than 24,000
refugees were able to leave Thailand for the United States. See Ranard, Thailand: The Last
Bus, ATL 26, 28 (Oct. 1987).

84. Thailand still has over 130,000 refugees, “a slight increase over the previous year.”
“More than 290,000 Cambodian “displaced persons” are on the Thai-Cambodian border
with no option for resettlement in the West.” See id. In addition to the rise in the number
of boat refugees seeking entry, another reason for the increase could be that a solution to
the long stayer problem is finally being examined. Long stayers are those who do not qualify
as refugees, but are those for whom the United States has special humanitarian concern
because they have been in refugee camps for an extended period of time. See Annual Con-
sultation with the Admin. on the Admission of Refugees in Fiscal Year 1987: Hearing
Before the Committee on the Judiciary United States Senate, 99th Cong., 2d Sess. 94-5
(1986).

85. The new camp is planned to house up to 8,000 people and “will be built by the
United Nations Border Relief operation along the Cambodian frontier south of Site 2 where
the 290,000 displaced Cambodians live.” See N.Y. Times, Apr. 21, 1988, at A10, col. 2.

86. See Staff Rep. of S. Comm. on For. Rel., 98th Cong., 2d Sess., United States Process
of Khmer Refugees for Overseas Refugee Processing (Comm. Print Processing August 1983);
see also Note, Rejected Cambodian Refugees: Prior Persecutors or Victims of an Illegal
Screening Process?, 20 CornNELL INT’L L.J. 170, 181 (1987).

87. See supra note 86.
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Khmer Rouge, is sent to the Ethnic Affairs Office (EAO) of the
Department of State Refugee Bureau for further screening. Third,
the INS makes a final determination of an applicant’s eligibility.®®

The Thai government introduced its own procedure for
screening asylum seekers in 1985.%° The process was designed to
separate refugees from economic migrants and offer admission to
the former.®® The United States further uses the procedure to
screen out Khmer Rouge persecutors.®” Implementation of this
procedure has resulted in a current INS rejection rate of over sixty
percent for Lao refugees and of nearly fifty percent of the claims
made by the Khao I Dang refugees.?

Moreover, it is evident that the initiative to expedite family
reunification for Cambodians and Laotians with relatives in the
United States, a policy serving a marginal number, has occurred at
the expense of most other criteria and applicants. Although the
proposed ceiling for the Orderly Departure Program in Fiscal Year
1988 was meritorious (8,500 people), the program primarily bene-
fited those within specified groups.?® It appears that present policy
has been unfaithful to the original intent behind the Refugee Act
of 1980.%

The Thai government responded to the diminished U.S. and
world commitment to refugee placement by announcing the closure
of Khao I Dang on December 31, 1986, the last place of safe asy-

88. See id.

89. See CERQUONE, supra note 7, at 13. The Thai procedure was created in response to
international criticism of the government’s pushback policy and promised that the appli-
cants would be provided with a degree of order and safety. See id.

90. See id. at 43.

91. National Security Council Decision Memorandum 93, May 13, 1983, sets forth the
guidelines. In recent years the predilection of INS decision makers is to assume applicants
are guilty until proven innocent in order to limit the number of successful asylum claims.
See Cambodians in Thailand: Refugee and Immigration Processing, ISSUE BRIEF REFUGEES
INT’L 2 (July, 1987). See also Rejected Cambodian Refugees, supra note 86, at 180.

92. See Refugee Processing and Protection in Thailand, IssuE BRIEF REFUGEES INT'L 2
(April 1987); see also Cambodian Refugees in Southeast Asia: Hearing Before the Sub-
comm. on Asian and Pacific Affairs of the Comm. on Foreign Affairs House of Representa-
tives, 99th Cong., 1st Sess. 61 (1985)(statement of Senator John Glenn: “I believe that the
screening process has been inherently incapable of showing that an applicant was Khmer
Rouge.”).

93. For a discussion of the Orderly Departure Program see infra note 118; see also
Proposed Admissions, supra note 46. The Orderly Departure Program provides for the fol-
lowing qualified groups: (1) those meeting family reunification requirements, (2) former
United States government employees, (3) Amerasian children and accompanying relatives,
(4) former reeducation prisoners and accompanying relatives. See World Refugee Report
(1987) 1, 15; see also IN DEFENSE OF THE ALIEN, supra note 46, at 64.

94. See supra notes 16-17 and accompanying text.
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lum for Cambodians in Thailand.®® Its population of 25,000 was
relocated to Site 2, an area one mile from the contested border
zone where rival Cambodian factions, Vietnamese army units sta-
tioned in Cambodia, and Thai forces often exchange fire.®®

There have also been reports of forced repatriation and nu-
merous accounts of violence inflicted upon Cambodian civilians at
the hands of Vietnamese soldiers, bandits, Thai rangers, and
Cambodian guerilla forces.®” Protection of refugees needs to re-
main a high priority in order for the United States to fulfill its
commitment to the Thai government, the refugees, and the inter-
national community.

IV. RECOMMENDATIONS

The legal labyrinth within which the refugee is caught consists
of sentiments of national supremacy, concerns over economic sta-
bility, and humanitarian rights deriving from international law. In
order to unite these principles, the world community should join
together under an obligation to resolve the refugee problem, re-
gardless of which country is affected. The above discussion has
shown that refugees are allowed to leave countries, but there is no
guarantee that they will be allowed into another®® - the 1951 Con-
vention, the 1967 Protocol and the 1980 Refugee Act were not in-
tended to create individual rights, only to set forth humanitarian
concerns.®?

“First asylum” countries, like Thailand, should not bear the
burden of placing Southeast Asian refugees;'®° all nations must aid
in the protection and placement of the refugees. A model for fu-
ture programs is demonstrated by the 560 member civilian unit
which will be working under Task Force 80, a military unit, to pro-
tect the 290,000 refugees on the Thai-Cambodia border.’** This
collaborative effort appears promising because it demonstrates that
safety problems in refugee camps are being recognized and at-
tempts at remedies are being made.

95. See 8 REFUGEE REP. No. 9, 5-6 (Sept. 11, 1987); see also Cambodians in Thailand,
supra note 84, at 1. General Prime Minister Prem announced at the camp closure on De-
cember 29, 1986 “so many have promised and taken no action.”

96. See id.; see also supra note 8, at Al5.

97. See Hearings on Admission, supra note 84, at 104-5.

98. See e.g., Mass Migration, supra note 11, at 93.

99. See supra notes 17-19 and accompanying text.

100. See supra notes at 21-31 and accompanying text.

101. See FBIS-EAS-88-075 at 48 (April 19, 1988).
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In the United States, prospects for reform are difficult to as-
sess because of the problem created by the large scale administra-
tion of the Refugee Act. Firstly, the INS must work within the
confines of a changing federal budget and quota system.!°? The
limits created are not based on the amount of assistance needed,
but on finances and public sentiment.*®* Additionally, imprecise
guidelines and foreign policy goals are major impediments to the
proper implementation of the Act.'**

The INS should be bound by the Administrative Procedural
Act, section 554(d), which provides for the separation of functions
when an agency is conducting formal adjudication.!®® Despite the
decision in Marcello v. Bonds,'°® in which the Court held that the
deportation proceedings of the Immigration and Nationality Act of
1952 superseded the hearing provisions of the Administrative Pro-
cedure Act, the Court discussed the extremely high risk of unfair-
ness inherent in combining the investigatory and adjudicatory pro-
cedures needed to assess refugee claims.'®?

Under the Refugee Act, the decisional process concerning asy-
lum claims should occur independent of outside influences.'°® The
rationing and queuing processes established by the U.S. govern-
ment in handling asylum claims are obstacles to the independent
determinations necessary for faithful implementation of the Refu-
gee Act.1°®

Furthermore, nothing in current domestic or international law

102. There does not appear to be a valid reason for making it more difficult for refugees
to obtain admission merely because a new fiscal year has begun. See Regulating Refugee
Flow, supra note 70, at 642.

103. See id.

104. See supra notes 58-66 and accompanying text discussing the inherent bias of advi-
sory opinions in evaluating an applicant’s country and the influences of social and economic
pressures on claim determinations.

105. See APA, supra note 57.

106. See Marcello v. Bond, 349 U.S. 302, 309-10 (1955). Petitioner, an alien, was con-
victed of violating the Marijuana Tax Act and, as a result, deportation proceedings began.
The deportation order was challenged as a violation of the separation of functions require-
ment of the Administrative Procedure Act.

107. To safeguard against a lack of fairness, the Administrative Procedure Act prohib-
its the combination of investigating and adjudication. See APA, supra note 57; see also IN
DEFENSE OF THE ALIEN, supra note 46, at 36.

108. See supra notes 13, 16 and accompanying text.

109. See generally M. LipSKEY, STREET-LEVEL BUREAUCRACY: DILEMMAS OF THE INDIVID-
UAL IN PuBLic SERvICES (1980). By setting a ceiling on the number of refugees to be admit-
ted, creating an ordering process, and accepting refugees based on priority, the humanita-
rian purpose for the Refugee Act becomes subservient to numbers.
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commits the United States to a policy of admitting refugees.!’® As
a result, an inefficient, ineffective policy has been established to
meet humanitarian obligations.’** One alternative to the execution
of the present timely and costly process entailed in examining each
refugee claim, could be the creation of a parole system whereby
refugees are provisionally admitted until their ultimate legal status
is determined.!2

Another alternative may be to establish a standing require-
ment. A standing requirement would ensure that those who are in
immediate danger of sustaining a direct injury,''®* not merely suf-
fering in some indefinite way common with the majority, are
processed first. This would be a general policy applying to all coun-
tries and would thus help curtail the bias in processing claims. Ad-
ditionally, through the effective separation of the INS from the
State Department, asylum determinations would return to the
agency originally delegated to render such decisions.

A. The Ray Panel Report

In April 1986, the Ray Panel, a special independent panel ap-
pointed by the U.S. Secretary of State, was created to study the
refugee situation in Southeast Asia.!'* The panel recommended
that the United States begin processing refugees from the current
population without ties to the United States, taking into account
the length of stay in camps and other compelling circumstances.!*®
Additionally, the panel suggested that conditions of the holding ar-

110. See supra notes 17-21 and accompanying text.

111. Refugee officials speak of three “durable” solutions to refugee problems: (1) volun-
tary repatriation; (2) settlement in the country of first refuge; (3) resettlement in third
country. See The Last Bus, supra note 83, at 28. A durable solution means helping the
refugees to become more self-sufficient, and enabling them to integrate and participate fully
in the social and economic life of their new country. Id. To many refugees, these are non-
solutions, for they only wish to return to their country of origin without being singled out
for harsh treatment. Id.

112. See Regulating Refugee Flow, supra note 70, at 629-30. President Johnson’s ad-
ministration used this process when it paroled over 168,000 Cubans. Act of November 2,
1966 Pub. L. No. 89-732, 80 Stat. 1611 (1966). A problem with this alternative is that indi-
viduals whose claims are denied might disappear into an underground system of hiding.

113. See, e.g., Massachusetts v. Mellon, 262 U.S. 447, 448 (1923). Respondent chal-
lenged the constitutionality of the Maternity Act by saying that the appropriations provided
by this Act and similar legislation falls unequally upon several states.

114. See Refugees from Laos, supra note 7, at 16-17.

115. See Hearings on Admission, supra note 84, at 103. Refugee processing and admis-
sions must remain available for those who qualify regardless of their location, date of arri-
val, and connections abroad. See also Cambodians in Thailand: Refugee and Immigration
Processing, 1ssue BRIEF REFUGEES INT’L. 3, 5 (1987).
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eas for applicants be improved.*®

The panel also suggested that resettlement was not necessarily
the appropriate solution for all refugees.!'” Realistically, it is im-
practical, if not impossible, for the United States to grant immedi-
ate asylum to every applicant. Restrictions are necessary to ensure
an orderly flow of deserving refugees.!'® While applicants wait for
the processing of their claims, or even before they have made a
decision to flee their country, the United States and the world
needs to direct attention to educating potential refugees in the
hope of stabilizing their country of origin.!®

By proposing that U.S. immigration policy be redirected so to
lessen the influence the U.S. economy has on it, this Note does not
argue that the United States should continue its policy of discour-
aging possible valid asylum claims. Policies need to be developed
which would work to prevent the economic collapse of Southeast
Asia. Policies should try to stem the migration of a country’s
strong economic work base and temper the deluded refugees who
remain at the Thai border for years, waiting for their claims to be
processed.2°

Energies should be focused on minimizing the effect of ideolo-
gies and biases in asylum determinations. It is conceded that total
objectivity is impossible; however, the United States should at-
tempt to return to the original intent of the Refugee Act of 1980.'*!

B. The Role of Congress

Although it is possible that Congress may not want to create

116. See supra note 115, at 16.

117. See Refugees from Laos, supra note 7; see also The Last Bus, supra note 111 and
accompanying text.

118. The Orderly Departure Program was established through an agreement between
Vietnam and the UNHCR as part of the international response to the Indochinese boat
people crisis of 1978-79. It is a critical element of the long-term solution to the Indochinese
refugee problem. It provides a safe legal alternative method of emigration. The program
interviews applicants and looks to the reasons for their departure rather than mode of de-
parture for bestowing refugee status (testimony of George Schultz, Secretary of State sub-
mitted to the Committee on the Judiciary House of Representatives on Sept. 23, 1987). Id.

119. See generally Despite a Generous Spirit, supra note 58. One way to stem the flow
of incoming refugees is to make their own countries economically appealing so that they will
decide to stay and help develop their country. As a result of the surge in trade and com-
merce, their nation can grow and develop to offer residents opportunity. Id.

120. Children are growing up in refugee camps without education, in crowded condi-
tions, never having the desire to work or knowing the feeling of permanent residence. See
CERQUONE, supra note 7, at 14-15.

121. See supra notes 16-17 and accompanying text.
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specific guidelines for determining the status of an asylum appli-
cant because noncommunists may be granted entrance more
swiftly then the refugees from a communist regime, the increasing
recognition and debate of the refugee problem by the Congress and
the Senate may be viewed as a positive trend. The role of Congress
is essential to clarifying the terms of the Refugee Act. Congress
needs to make clear the items required to establish a “well-
founded fear of persecution.”*?> While the definition of persecution
must be specific in order to assure fairness of its application, some
flexibility in favor of the applicant is needed. Flexibility may be
necessary in order to abide with the Declaration of Human Rights
displayed by the 1951 Convention, 1967 Protocol, and the Refugee
Act.123

Congress should assert its authority in the area of asylum. It
needs to monitor implementation of the refugee laws to ensure
that the intent behind the Refugee Act is not frustrated.'>* Con-
gress should take action necessary to establish sound asylum poli-
cies. Biases will dissipate by limiting the discretion in determining
refugee status and by not applying differing standards of proof to
different applicants. Finally, the nation as a whole needs to be edu-
cated about refugees and how they differ from immigrants in order
to change public sentiment toward the admission of refugees.

V. CONCLUSION

The United States must renew its commitment to the recogni-
tion that every person has a right to belong or emigrate to a coun-
try, to seek work, decent living conditions and freedom from perse-
cution. Domestic and foreign policy objectives should be secondary
when determining whether an application for asylum warrants ad-
mission. The United States and the international community
needs to come together and establish a means for equitably sharing
the refugee burden.

As the United States had an open and compassionate policy

122. See FBIS-EAS-88-075, supra note 101.

123. See supra notes 17-22 and accompanying text. All changes should reflect U.S.
commitment to the Universal Declaration of Human Rights to treat individuals a particular
way regardless of race, creed, sex, national origin, and political persuasion. The Refugee Act
should explicitly mention the Khmer Rouge and delineate any criteria for determining con-
nections with the oppressive regime. Id. A data base should also be developed to assess
conditions in the applicant’s country of origin. Id.

124. Congress can ask for annual reports detailing the criteria used by the INS to make
asylum determinations.
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for refugees over ten years ago, so too should it provide the protec-
tion and assistance duly owed to these people continuing to experi-
ence the repercussions of a war long finished, but still a prevalent
part of their lives. '

Jan Hillary Klinek
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