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disproportionate share of job losses in automotive production em­
ployment.89 Given the importance and size of the automotive in­
dustry and the future outlook of the foreign firms to continue ex­
porting the increasing numbers of motor vehicles, the Canadian 
investment incentive would increase the U.S. trade deficit in the 
automotive sector.90 The long-term impact of the duty remission 
benefits provided by Canada would most probably create a nega­
tive and distorting effect on investment and balance of trade for 
the United States.91 The background of the Auto Pact negotiations 
supports the proposition that the Remission . Program is inconsis­
tent with the U.S.-Canadian trading relationship, because the 
elimination of the original duty remission scheme was a major mo­
tivation quid pro quo for the Auto Pact's negotiation and subse­
quent conclusion. 92 

Id. 

suppliers will locate in Canada and export parts to the U.S. duty-free in order for 
the Japanese auto manufacturer to receive a duty remission on auto exports from 
Japan to Canada. This action will further reduce sales by domestic original equip­
ment parts suppliers. At the same time, Japanese or American suppliers with U.S. 
locations will not be able to export duty-free to Honda or Toyota in Canada. 

89. Id. (testimony of the UAW). The "average monthly employment of automotive 
workers in the United States in 1985 reached 872,000, of which 676,700 or 77.5% were pro­
duction workers." Id.; see also id. (testimony of Thomas Hanna). 

90. Id. (testimony of the UAW). In 1985, the U.S. automotive trade deficit with Canada 
was $7.5 billion. Id.; see also Syracuse Herald American, Apr. 5, 1987, at A9, col. 1. Repre­
sentative William Gray, Chairman of the House Budget Committee, noted that, in 1986, the 
U.S. trade deficit with Canada reached $20 billion in automotive trade. Id.; see also Hear­
ing, supra note 2 (testimony of Thomas Hanna). 

�I�d �~� 

The United States has historically sustained a net deficit annually in trade with 
Canada in assembled vehicles. The balance has varied year to year, reflecting chang­
ing consumer demands for varying makes and models produced in the two coun­
tries. However, the resulting deficit from this net U.S. importation of assembled 
vehicles through most of the life of [the] Auto Pact was more than compensated for 
by the large U.S. surplus in original equipment parts exported to Canada. Since 
1982, however, Canada has recorded a growing surplus in total automotive trade 
with the United States due to the strength of the U.S. dollar, strong U.S. demand 
for models built in Canada, and a stronger U.S. economic recovery from the reces­
sion of the early 1980's. These trends have led to a cumulative U.S. automotive 
trade deficit with Canada of $8.7 billion between 1982 and 1984, which offset all but 
$700 million of the accumulated U.S. automotive trade surplus with Canada during 
the 1966-1981 period. 

91. Hearing, supra note 2 (testimony of Thomas Hanna). 
92. Memorandum, supra note 48; see also Hearing, supra note 2 (opening statement of 

John J. LaFalce). 
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IV. PLANNING AND ACTION WITH THE IMPOSED CANA­
DIAN DUTY REMISSION PROGRAM 

There are many prospective European and Asian automotive 
manufacturers that are planning to invest in the United States and 
Canada. 93 Because the provisions of the Auto Pact do not apply to 
these new producers, their choice of location may be influenced by 
the attractiveness of the Canadian Duty Remission Program. Fur­
thermore, due to the "worldwide duty-free import privileges avail­
able to Canadian producers, and the Canadian restriction of duty­
free importing to producers that reach a high level of Canadian 
content, new entrants wishing to sell cars in Canada as well as the 
United States have good reasons for locating a large proportion of 
their North American investment in Canada. "94 

There is little incentive to produce motor vehicles and auto­
motive parts in the United States, especially with the application 
of the Canadian remission rebates.95 Those few advantages that do 
exist include, trading in the larger U.S. market which establishes 
the benefit of goodwill for the particular automotive manufactur­
ing company, and reduced transportation costs due to the immedi­
ate access to major U.S. markets.96 

To promote healthy trade competition and obtain the various 
advantages that each country may contribute to the interests of 
the automotive industry, it is essential that the Governments of 
the United States and Canada attempt to accommodate each 
other's societal structures and differences, and build from those al­
ready existing strengths and values. 97 The separate governments 
may choose to take unilateral actions, which may include retalia­
tion by the United States in response to the Remission Program, 

93. Letter, supra note 23 (concerning the Canadian Duty Remission Program with re­
spect to automotive parts). Every automotive manufacturer is planning to locate in North 
America. For example, every major Japanese automotive manufacturer plans to build at 
least one assembly facility in the United States by the end of the decade. Such an example 
includes the joint venture of Isuzu and Fuji (the makers of Subaru). Id.; see also Hearing, 
supra note 2 (testimony of Marc Santucci). 

Japanese automotive manufacturer's motor vehicle assembly in the United States is 
increasing at a rapid pace. By 1990, approximately 1.7 million motor vehicles will be assem­
bled in the United States and approximately 600,000 motor vehicles will be assembled by 
Japanese or Korean automotive manufacturers in Canada. These foreign producers will be 
receiving a fairly large Canadian duty remission as at least 300,000 of those motor vehicles 
assembled in Canada could be exported to the United States. Id. 

94. Id. (testimony of the UAW). 
95. Id. 
96. Id. 
97. Gotlieb, supra note 36, at 496. 
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or alternatively, the negotiation of an agreement which would en­
courage the enhanced integration of the automotive industry. 

The best means of negotiation would be to address the Cana­
dian Remission Program in an appropriate forum and at the earli­
est possible opportunity. The U.S.-Canadian Free Trade Negotia­
tions would provide a useful opportunity to address these issues 
and concerns. 98 The primary objective of the U.S. Government 
during these negotiations would be to reduce or eliminate all Cana­
dian trade barriers to U.S. exports and those Canadian programs 
or practices that impede trade with the United States.99 

Throughout these trade talks, it is important that those asso­
ciated with the automotive industry, particularly the Motor Vehi­
cle Manufacturers Association and the Motor and Equipment 
Manufacturers Association, actively participate and closely com­
municate with those governmental officials who have the authority 
to negotiate international policy.100 Industry participation is par-

98. Hearing, supra note 2 (testimony of Thomas Hanna); see also TRADE AGREEMENTS 
PROGRAM, supra note 38. The evolution and formalization of the proposal to the United 
States to enter into a free trade arrangement between the United States and Canada in 1985 
was a major policy development for Canada. Following the March 1985 Quebec Summit 
between President Reagan and Prime Minister Mulroney, where the notion of bilateral 
trade liberalization was endorsed, the initiation of talks received further support from the 
Royal Commission on the Economic Union and Development Prospect for Canada and from 
the Canadian Trade Ministry. Id. at 131; see also RossmEs, supra note 75, at 487. 

The U.S. Trade Representative is the President's chief agent, and is responsible for all 
the trading functions and international negotiations. This position was established by that 
name under Exec. Order No. 12,188, 45 Fed. Reg. 989 (1980). The U.S. Trade Representa­
tive is formally the Special Trade Representative for Trade Negotiations (acquiring the 
rank of ambassador), and is the principle coordinator of all tariff and trade agreement activ­
ities, as well as acting as the principle liaison with the legislative branch. Id. 

99. Letter, supra note 23 (concerning the Canadian Duty Remission Program with re­
spect to automotive parts); see also TRADE AGREEMENTS PROGRAM, supra note 38. The free 
trade negotiations could lead to the formation of the world's largest free -trade area, both 
geographically oriented and in terms of trade turnover. Id. at 131. 

100. Hearing, supra note 2 (testimony of Thomas Hanna). The MVMA represents U.S. 
automobile, truck and bus manufacturers producing more than 98 percent of all the domes­
tic motor vehicles. MVMA members include: American Motors Corporation, Chrysler Cor­
poration, Ford Motor Company, General Motors Corporation, Honda of America Manufac­
turing, Inc., LTV Aerospace and Defense Company, AM General Division, M.A.N. Truck 
and Bus Corporation, Navistar International Corporation, PACCAR Inc., Volkswagen of 
America, Inc., and Volvo North America Corporation. Id.; see also id. (testimony of James 
J. Connor, Executive Vice President for the Motor and Equipment Manufacturers Associa­
tion (MEMA), concerning the United States-Canadian motor vehicle parts trade). 

Throughout MEMA's 83-year history, it has "provided services and programs to meet 
the needs of American motor vehicle product manufacturers' ... " and has been represent­
ing approximately 750 companies of U.S. automotive manufacturers producing regular and 
heavy vehicle parts, equipment, accessories and other products. Id.; see also RossmEs, supra 
note 75, at 494. 
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ticularly important in trade negotiations because any changes in 
trade policy may offset the competitive effects of those automotive 
manufacturers involved. 101 

In negotiating a settlement, a sectoral approach that would 
meet the full provisions of the GATT may be the most effective 
attempt at achieving a comprehensive free trade arrangement be­
tween the United States and Canada.102 However, the fact that 
there have been no new sectoral arrangements ratified by both gov­
ernments since the creation of the Auto Pact of 1965, indicates the 
difficulty of achieving the successful negotiations necessary to pro­
duce an agreement. 103 Furthermore, with regards to the ensuing 

The most common of the formal opportunities that are available to an industry to con­
tribute to the treaty-making process include: appearing before congressional committees to 
provide testimony, serving on advisory committees established to permit representation of 
an industry, and responding to the published invitations on pending proposals. Id. With 
respect to the Canadian Duty Remission Program, it is evident that giving testimony before 
congressional committees was a popular method of industry participation, as several organi­
zations appeared before the Subcommittee on Economic Stabilization of the House Commit­
tee on Banking, Finance and Urban Affairs. 

101. Hearing, supra note 2 (testimony of Thomas Hanna); see also id. (testimony of 
James J. Connor). Presently, original equipment manufacturers and suppliers have estab­
lished corporate strategies based upon the existence of the Auto Pact, and an internationally 
negotiated course of action may alter these plans. Id. 

102. Note, supra note 14, at 176; see also Syracuse Herald American, Apr. 5, 1987, at 
A9, col. 1. In the April 1987 meeting between President Reagan and Prime Minister Mulro­
ney, President Reagan acknowledged that "much hard bargaining lies ahead," but added, 
"we are optimistic that a comprehensive plan mutually beneficial and advantageous to both 
sides can be hammered out .... "Id. 

103. Trezise, supra note 14, at 63; Wall St. J., Sept. 24, 1987, at 2, col. 2. As of Septem­
ber 24, 1987, the United States and Canada were unable to create a free-trade agreement 
that would be mutually beneficial to both countries. At that time, the Canadian officials 
broke off talks with the U.S. negotiators as Canadian Prime Minister Mulroney stated that 
"the negotiations are at an impasse because the United States hasn't moved on the most 
basic issue of all - a way of resolving disputes satisfactorily between the two countries." 
Canada's demand throughout these trade talks has been to create a "special binding dis­
pute-solving mechanism" to resolve trade problems involving the North American market. 
Id. It was hoped that this session of trade talks would have expanded and resolved the 
dispute-settling mechanism that Prime Minister Mulroney and President Reagan had de­
vised in the Ottawa trade talks of April. Id.; see N.Y. Times, Oct. 6, 1987, at Dl, col. 2. 

The mechanism so demanded by Canada consists of an arbitration panel which would 
review acts of the U.S. Congress and allow unilateral Canadian retaliatory actions when 
those Congressional acts "violate the spirit" of the trade agreement. N.Y. Times, Oct. 6, 
1987, at D8, col. 2. The rationale encompasses the Canadian requirement to "safeguard 
against arbitrary American opposition of import penalties against Canadian products. The 
panel would review trade cases involving [the] imposition of penalty duties by either coun­
try. The review of American decisions would be under the substantial evidence rules used in 
the Federal court system." Id.; see also Wall St. J., Sept. 24, 1987, at 2, col. 2. Prime Minis­
ter Mulroney further stated that the negotiations will continue to be suspended until the 
United States addresses the issue of this dispute-settling mechanism. Wall St. J., Sept. 24, 
1987, at 2, col. 2. Take cognizance, that time is of the essence and there is no time for a 
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Free Trade Negotiations, the United States does not anticipate to 

walk-out by either negotiating party. See id. 
Congressional advocates of the free-trade pact were disappointed by the Canadian offi­

cials attitude and "walkout" of the trade talks, but supported President Reagan's views. As 
the House of Representatives Ways and Means Chairman Dan Rostenkowski phrased it, "I 
am concerned about the breakdown of these negotiations, but I fully support our negotia­
tors' position on the contentious issue of dispute-settlement." Furthermore, "that position 
accurately reflects the political consensus here in Washington as to what is an achievable 
agreement." In addition, Senate Finance Chairman Lloyd Bentsen stated that Canada's po­
sition was not surprising because "we've seen increasing political opposition in Canada to 
the idea of free-trade with the United States." Nevertheless, "I would hope we could get 
these talks back on track towards a mutually beneficial agreement, though time is short. If 
these efforts fail, it would be a tragedy for both countries." Id. 

The rough road during the trade talks between the United States and Canada in Sep­
tember of 1987, further exemplifies the difficulty of a compromise solution between the two 
countries for an effective and operational free-trade arrangement. See Wall St. J., Oct. 5, 
1987, at 3, col. 1. In one last attempt, a proposed free-trade agreement was written and 
signed between the United States and Canada after "hectic last-minute bargaining," but 
now must be approved through a "politically tough ratification process" by the U.S. Con­
gress and Canadian Parliament. The agreement is considered a unique pact and was devised 
in a quick fashion to solely satisfy the October 3, 1987, midnight deadline required by Con­
gress for expedited review. 

Both countries' governmental officials and concerned parties will be carefully analyzing 
the proposed treaty's system for settling disputes to confirm the elimination of loopholes. 
This particularly concerns "an area where the U.S. made concessions by agreeing to a new 
bilateral commission whose rulings would be binding in certain cases." The U.S. lawmakers 
main intention is "to kill any pact if it exempts Canada from provisions of U.S. unfair­
trading-practices law in favor of a new mechanism." On the other hand, Prime Minister 
Mulroney will have to convince 10 provinces to approve the agreement and "overcome a 
deep public skepticism about his ability to protect Canada's interests in negotiating with the 
U.S." This is a tough feat, as a poll showed only 50 percent of Canadians are in favor of a 
free trade agreement with the United States, and while other polls had proven that the 
Canadian people feel that Prime Minister Mulroney is not an effective negotiator with the 
United States. Id.; see also N.Y. Times, Oct. 6, 1987, at Dl, col. 2. 

After 16 months of unsuccessful free trade negotiations, the proposed accord, which 
provides for the elimination of all tariffs and the reduction of many non-tariff barriers be­
tween the United States and Canada by January 1, 1999, is the subject of mixed emotions. 
N.Y. Times, Oct. 6, 1987, at Dl, col. 2; see id. at D8, col. 2. With regard to the automotive 
industry provisions of the agreement, the general Congressional concern was that these pro­
visions "fell short of original expectations," while the Canadian feeling strongly expressed 
objection to any "provision that would force renegotiation of the 1965 auto pact." It is, thus, 
apparent that the agreement's objective, to integrate the two nations' economies, will receive 
very close attention before any finalization. Id. at Dl, col. 3. 

Since the proposed trade pact, the Canadian feeling has been split with regard to the 
U.S.-Canadian agreement. Generally, Canadian businesses are supporting the free -trade ar­
rangement and trade unions and nationalist groups are steadfastly resisting it. Business 
leaders are enthusiastic about the prospects of competing freely in the U.S. markets, which 
dwarf Canada's own, and they see the agreement as providing at least a measure of security 
against growing American protectionism. Opponents say the new system for regulating trade 
disputes gives no real protection against American industries' increasing propensity to seek 
trade penalties against imports, and they forecast severe damage to Canada as a result of 
changes in automotive trade arrangements, investment review practices and energy policies 
that Canada has pledged. Id. 
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accede to a reduced subsidy or similar substitute.104 There are U.S. 
officials who have serious doubts about the success of these negoti­
ations, because with the belief that the subsidy itself is illegal, 
there would be no terms to negotiate. lOG 

Instead, a unilateral, retaliatory action may be implemented 
by the United States in the form of a countervailing duty.106 Coun­
tervailing duty law would be applicable to the Remission Pro­
gram's schemes if those Canadian-manufactured automotive com­
ponents are: (1) determined by the Commerce Department to be 
benefited from subsidies that are more than de minimus, and (2) 
determined by the International Trade Commission that those 
subsidized imports cause or threaten material injury to the U.S. 
automotive industry in the production of such automotive 
components.107 

Negotiations should also be considered in conjunction with the 

The Canadian Government expects this "highly contentious issue," to be an issue of 
much debate with little room for each side to compromise. However, this was somewhat 
expected as the three past attempts of a free-trade agreement with the United States in the 
past century, had proven a failure. Id. 

Another obstacle for the free-trade agreement's approval, in addition to the U.S. Con­
gress' opposition to the dispute mechanism, is internal opposition within Canada by the 
Provincial Premiers. Id.; see Syracuse Post Standard, Oct. 10, 1987, at 83, col. 1. Clayton 
Yeutter, the U.S. Trade Representative, stated that the United States will not ratify the 
negotiated free-trade pact unless all 10 Canadian Provinces agree to its binding effect. He 
further stated that the United States will not deal separately with the individual Provinces 
as only the Federal Government in Canada has the power to effectuate international treaties 
with the United States. However, it appears that there is sparked Provincial opposition to 
the free-trade agreement. Such Provincial Premiers as David Peterson of Ontario and How­
ard Pawley of Manitoba have expressed their opposition to acceptance of the future treaty. 
Their resistance stems, in part, from the foreseen loss of Canadian identity due to the closer 
interaction with the American economy. Syracuse Post Standard, Oct. 10, 1987, at 83, col. 1. 

Clayton Yeutter has indicated that approval of the agreement would benefit the Cana­
dian economy moreso than that of the United States and has predicted "an expansion in the 
$135 billion annual volume in what already is the world's biggest trading partnership." Fi­
nally, he concluded by stressing the importance of the treaty's approval by stating that, "the 
world will never be the same and our bilateral relations will never be the same . . . . " 
without it. Id. 

104. Letter, supra note 23. 
105. Id. Dingell states that, "it is not at all clear what there is to negotiate when the 

subsidy is illegal." Id. 
106. See Tariff Act, supra note 23. For a further explanation of countervailing duties, 

see infra note 107 and accompanying text; see also RossmEs, supra note 75, at 241. A do­
mestic producer of a similar product may have a remedy in the form of a countervailing 
duty when the foreign manufacturer's export is subsidized. Id. 

107. Trade Agreements Act of 1979, Pub. L. 96-39, § l(a), 93 Stat. 44 (July 26, 1979) 
(amending 19 U.S.C. § 1303 (1930)). This act added title VII, Countervailing and Anti­
Dumping Duties, which would apply to exports from a "country" under the agreement. Id.; 
see also Letter, supra note 23. 
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Auto Pact. Since the Auto Pact has provided a stable trading 
framework from 1965 to the present, simple modifications may be 
all that is needed to uphold its operating effectiveness between the 
United States and Canada.108 One such suggestion to modify the 
Auto Pact is proposed by the United Auto Workers (UAW), stat­
ing that the minimum North American Value Added for duty-free 
entry of motor vehicles and original equipment components into 
the United States should be raised to 75 percent from the present 
50 percent. 109 Due to the growing interest of foreign automotive 
manufacturers selling their products in the North American mar­
ket, the percentage increase would reduce the potential for the use 
of components imported into Canada from non-U.S. locations.110 

Those imported components are assembled into motor vehicles in 
Canada and continue to be granted duty-free access to the United 
States. m Thus, the change in the domestic content requirement 
would more effectively reduce the benefits of the Auto Pact to the 
foreign producers selling in the North American market.112 

V. CONCLUSION 

Recent events, including the potential investment of foreign 
automotive producers in North America, the Canadian Duty Re­
mission Program, the ensuing U.S.-Canadian Free Trade Negotia­
tions and the unbalanced bilateral automotive trade, raise a ques­
tion as to whether a retaliatory or a compromising approach should 
be pursued to preserve the joint goals of a fair and equitable North 
American automotive trade industry. A unilateral or retaliatory 
strategy applied by each country in the bilateral trading environ­
ment, would more than likely terminate the Auto Pact or at least 
reduce the scope of its terms.113 This approach would not be the 
best solution, as it would generate a political controversy between 
the two countries and result in a substantial reduction of U.S.­
Canadian trade and investment. m 

108. Hearing, supra note 2 (testimony of the UAW). 
109. Id. The UAW proposal for the increase to 75 percent is appropriate because where 

those foreign based manufacturers set up operations in the United States, experience has 
illustrated that "only a minimal number of domestically sourced parts can be transformed 
into 50 % of the final products value by the addition of assembly labor, management com­
pensation, overhead and profits." Id.; see also supra note 8 and accompanying text. 

110. Hearing, supra note 2 (testimony of the UAW). 
111. Id. 
112. Id. 
113. Id. (testimony of Thomas Hanna). 
114. Id. 
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Alternatively, if the U.S. and Canadian Governments work to­
ward the development of an integrated automotive industry, the 
automotive trade industries of both countries will prosper, as well 
as the general welfare of their respective economies. Should an 
agreement be reached between the United States and Canada, the 
UAW proposes the addition of certain provisions to require the au­
tomatic initiation of continuing talks upon the finding of a speci­
fied imbalance of automotive trade or with regards to any product 
group not maintaining a minimum level for any calendar year.115 

These negotiations would act as a "stop-gate" before the imbalance 
gets any worse and, in turn, determine its causes and suggest steps 
for its correction. 116 

The U.S.-Canadian Free Trade Negotiations are presently the 
center of attention for the continued success of U.S.-Canadian bi­
lateral trade. To provide for a mutually beneficial outcome of this 
trade problem, each government must consider the changing condi­
tions of the automotive industry and evaluate the entire motor ve­
hicle manufacturing sector in light of its importance to both coun­
tries' economies.117 Only through such dedication and cooperation, 
can the United States hope to maintain Canada as a vital trading 
ally. 

David A. Cohen 

115. Id. (testimony of the UAW). The product level refers to the categories of comme.r­
cial vehicles, cars, or parts. Id. 

116. Id. The U.S. automotive trade deficit with Canada is too important an issue, and if 
it should grow, it cannot be disregarded. The international agreement would be temporarily 
suspended if the imbalance is not reduced below the target level within the subsequent year, 
and until such time it is adequately reached. Id. 

117. Id. (testimony of Thomas Hanna). 

25

Cohen: The United States-Canadian Automotive Trading Relationship and th

Published by SURFACE, 1987


