





Syracuse Journal of International Law and Commerce, Vol. 14, No. 2 [1987], Art. 8

https://surface.syr.edu/jilc/vol14/iss2/8



Rikard: The end to Unilateral U.S. Action in Latin America: a Call for Ex

1987] Expanding the Role of the O.A.S. 283

commentators have observed that in this respect, the O.A.S. has
achieved a far more impressive track record than the United
Nations.®®

III. THE PRESENT SITUATION

At the present time, a consensus exists among the majority of
member-states that there is a need to reinvigorate and strengthen
the O.A.S..% This consensus exists against a backdrop of continu-
ing strife in the Central American Region.®®

The theory has been advanced that this region has now ob-
tained the undesirable status of being “[a] zone of hegemonic con-
frontation” between East and West.®® This theory is borne out by
the continued efforts of the United States to destabilize the Marx-
ist Government of Nicaragua,®” as well as by the existence of a

8. Panama-Cuba, 1959 - helped restore calm.
9. Dominican Sanctions, 1960 - increased pressure for over-throw of Trujillo
Regime.
10. Bolivia-Chile, 1962 - helped calm parties.
11. Cuban Missle Crisis, 1962 - support for United States
12. Haiti-Dominican Republic, 1963 - helped restore calm.
13. Panama Canal Riots, 1964 - helped provide forum for discussion.
14. Dominican Republic, 1965 - sanctions Inter-American peace
keeping efforts.
15. El Salvador-Honduras, 1969 - established truce in 48 hours.
16. Belize, 1972 - refuted charges of British military presence.
17. Costa Rica-Nicaragua, 1978 - led to replacement of Somoza regime.
Scheman, supra note 57, at 90 (citing J. Dominguez, Ghosts From the Past: War Territorial
and Boundary Disputes in Mainland Central and South America since 1960 (May 18, 1977)
(presented for discussion at O.A.S. seminar)).

63. See Scheman, supra note 57, at 90.

64. See Zanotti, Regional and International Activities, 17 U. Miami INTER-AM. L. REv.
131, 132-133 (1985).

65. For example, at the present time there are guerilla forces operating against the gov-
ernments of both Nicaragua and El Salvador. Additionally, the situation is tense in Costa
Rica, Honduras and other neighboring countries. See generally Lobel & Ratner, Is United
States Military Intervention in Central America Illegal?, 12 HuM. Rrs. 23 (1984); Fried-
lander, Confusing Victims and Victimizers: Nicaragua and the Reinterpretation of Inter-
National Law, 14 DEN. J. INT’L L. 87 (1985).

66. See N.Y. Times, Feb. 25, 1981, at 6, col. 1. This theory was advanced by President
Jose Lopez Portillo of Mexico, who felt that “U.S. Military Aid and the inordinate amount
of attention” being paid to tiny El Salvador had elevated the region “to the undersirable
catagory of a strategic frontier.” Id.

67. For discussion of U.S. support for the Nicaraguan Rebels, see, e.g., Beres, Ignoring
International Law: U.S. Policy on Insurgency and Intervention in Central America, 14
DEN. J. INT'L L. 76 (1985); Friedlander, supra note 66; Lobel & Ratner, supra note 66, at 39-
40; Malloy, Developments at the International Court of Justice: Provisional Measures and
Jurisdiction in the Nicaragua Case, 6 N.Y.L. ScH. J. INT'L & Comp. L. 55, 58 (1984); Note,
The Legitimacy of U.S. Intervention in Nicaragua, 6 N.Y.L. ScH. J. INT’L & Comp. L. 135
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large body of evidence tending to implicate Nicaragua, Cuba, and
ultimately the Soviet Union in the continuing guerilla war being
waged against the government of El Salvador.®® This theory is fur-
ther supported by the events which occurred in Grenada during
October, 1983.%°

Although plausible justifications have been advanced to sup-
port the actions of the various participants of these disputes,’ the
fact remains that many of these activities are in violation of inter-
national law.” Additionally, the actions taken by the United
States, whether justified or not, raise the spectre of a return to a
policy of unilateral U.S. decision making in this region.”

(1984).

68. See, e.g., Friedlander, supra note 66, at 92-94; Note, supra note 68, at 144-145.

69. Grenada is a small island nation in the Caribbean belonging to the Organization of
Eastern Caribbean States (OECS), which is a sub-regional organization within the 0.A.S. In
March 1979, the constitutional government was overthrown in a coup led by Maurice
Bishop. Over the next several years, the marxist Bishop regime developed strong ties with
Cuba and the Soviet Union. Additionally, relationships with such other Soviet client states
as North Korea, East Germany and Libya were cultivated. On October 13, 1983, Bishop was
placed under arrest by the New Jewel party which was seeking a more hard line Leniniza-
tion of Grenadian society. This was followed by widespread civil disorder and upheaval as
the various factions fought for control. On October 25, 1983, ostensibly to guarantee the
safety of some 1,000 U.S. citizens on the island, the U.S. led an O.E.C.S. “peacekeeping”
mission to restore order. For an in depth discussion of the events leading up to the U.S.
invasion of Grenada, which is generally supportive of the role taken by the United States,
see Note, Grenada and the Inter-National Double Standard, 78 Am. J. INT'L L. 145 (1984).

70. For example, the United States claims that it is acting in the name of collective
security to prevent the subversion of Latin America governments by extra-continental com-
munist forces. Additionally, the United States points to the fact that its assistance was re-
quested by various Central American regimes. Nicaragua, in contrast, bases its actions on
the rights of revolution, self-determination and social change. See generally Note, supra
note 68, at 138-155.

71. Both the U.S. arming of Nicaraguan rebels, and the Nicaraguan arming of El Salva-
dorian, Honduran and Guatemalan rebels for the purpose of destabilizing the respective
governments of these nations violates articles 15-19 of the O.A.S. Charter, which prohibit
intervention, either direct or indirect, as well as economic, military, or political coercion
against the government of another American state. See 0.A.S. Charter, reprinted in C. FEN-
WICK, supra note 1, at 550-51.

Additionally, both U.S. and Nicaraguan actions ignore treaty imperatives with regard to
non-intervention and the settlement of disputes. Note, supra note 68, at 155. Unfortunately,
before the conflicting claims of Nicaragua and the United States could be fully litigated in
the International Court of Justice, the United States refused to further submit to the courts
jurisdiction. See Malloy, supra note 68, at 57 (citing U.S. Withdrawal form the Proceedings
initiated by Nicaragua in the International Court of Justice, reprinted in 24 LLM. 246
(1985).

72. Present U.S. policy in Central America represents in part, a return to the Monroe
Doctrine. “There also appears to be emerging, though rather tentatively, a ‘Reagan Corol-
lary’ to the Monroe Doctrine.” Friedlander, supra note 66, at 92; see also Note, supra note
6; Note, supra note 68, at 158-160.
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However, international law as a whole lacks a means of en-
forcement,?® and an adequate peace keeping mechanism still eludes
the 0.A.S..”* Therefore, in the absence of any legitimate regional
force, it is likely that the United States will feel compelled to con-
tinue with its unilateral actions in this area.’

IV. PROPOSAL FOR THE ESTABLISHMENT OF A MULTI
NATIONAL POLICE FORCE UNDER THE O.A.S.

“Many commentators and concerned world citizens question
the efficacy of international law when effective enforcement ap-
pears to be an unascertainable goal”.”® It is felt that the O.A.S.
should promote positive action on peace keeping, and there is pres-
sure on leaders to find alternatives to the methods being used.”

One such alternative would be the establishment of a perma-
nent, multinational “police force,” organized under the auspicies of
the 0.A.S..” Such a force might be organized under the Inter-

73. It can be argued that international law as a whole has no de facto method of en-
forcement, and adherance to its tenets by national actors is mainly a matter of good faith.
See Friedlander, supra note 66, at 88.

74. See Scheman, supra note 57, at 89.

75. It has been pointed out that “in the absence of a legitimate regional military force,
the United States occasionally has acted unilaterally to protect perceived interests, espe-
cially in response to developments that are interpreted as strengthening Communist influ-
ence in the hemisphere.” Note, supra note 6, at 306. In view of the disposition of the pre-
sent administration, it seems likely that in the absence of any such legitimate force, the U.S.
might again take unilateral action. See id.

76. Note, supra note 68, at 158. It has been pointed out that twice in the 20th century
international security organizations have been founded for the express purpose of preserving
a minimum standard of world order. The League of Nations made a weak attempt and
inevitably, failed. Unfortunately, the United Nations in this respect seems to be following
the same path. See Friedlander, supra note 66, at 89.

77. As development progresses, pressures on national leaders increase, requiring the
continuing availability of recognized legal alternatives for maintaining the peace. Scheman,
supra note 57, at 91. This hemisphere requires a mechanism to promote positive actions in
the realm of social and economic progress as well as peace-keeping and international law. Id.
at 102.

78. The idea of an international police force is hardly novel. For example, the idea of an
international police force was widely advocated in the American international legal commu-
nity during the period of World War 1. See Boyle, supra note 2, at 205. Fears of U.S. domi-
nation of such a force have in the past caused the Latin American members of the O.A.S. to
be wary of the role of regional peace keeping. Nevertheless, it can be argued that the exis-
tence of such a force might deter arbitrary U.S. action. See generally Scheman, supra note
57, at 92. For an in depth discussion of the establishment of such a force for the purpose of
protecting human rights, see Note, supra note 6. The force advocated there is, however, far
more interventionery in nature than the force here proposed. For a proposal calling for the
establishment of a general permanent force under the United Nations, see Schwenninger,
supra note 5, at 432.
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American Defense Board, which is the O.A.S. organ charged with
military preparation.”™

Alternatively, this force could be organized as a specialized
agency pursuant to Article 53 of the O.A.S. Charter which pro-
vides, in relevant part, for the drafting and submission of propos-
als for the creation of new, specialized agencies.®® Either way would
be feasible, as the O.A.S. Charter is constructed so as to easily ac-
comodate new agencies or organs.®! This force could be funded and
supplied in accordance with the “ability to pay” quota system
which the O.A.S. already employs to fund its present operations.??
The man power for the proposed force, should however, be equally
drawn from the armed forces of the member states.®?

This force would have to be arranged so as to be independent
of national influences as much as possible, and subject solely to the
control of the O.A.S.. Therefore, while troops would be on duty
with the O.A.S., they could not be affiliated with the military of
their respective nations.®

79. The Inter-American Defense Board was established in 1942, and in its regulations
describes itself as “a military international agency, subordinate to the governments of the
American states, for consultation and preparation in matters of collective defense.” The
board is organized under the Advisory Defense Committee, in accordance with Articles 44-
47 of the 0.A.S. Charter. See C. FENWICK, supra note 1, at 112; see also O.A.S. Charter,
reprinted in C. FENWICK, supra note 1, at 555-56.

80. See 0O.A.S. Charter, art. 53, reprinted in C. FENWICK, supra note 1, at 557.

81. See generally id.

82. This system was adopted in 1960 due to the great disparity in wealth between the
various member states. At the present time the United States underwrites approximately 66
percent of the cost of the O.A.S., whereas Grenada and other miniscule new member states
contribute only 0.03 percent each. See Wells, supra note 2, at 225.

This system is authorized by Article 54 of the O.A.S. Charter. See 0.A.S. Charter, art.
54, reprinted in C. FENWICK, supra note 1, at 557.

83. Although there is a quota system for financial matters, see supra note 83, there is
no necessity for such a quota system when it comes to manpower. Equal manning of this
force would promote the ideal of national equality. But see Note, supra note 6, at 323,
proposing that the actual membership of any such force be drawn almost exclusively from
Latin American countries to avoid triggering anti-U.S. resentment. It is there posited that
minimizing the profile of U.S. troops or advisors might enhance the perception of neutrality.
Id.

84. This would be similar to the members of the Inter-American Commission on
Human Rights, who represent the O.A.S. rather than their national governments. See Note,
supra note 6, at 301. This proposal contemplates that seasoned troops already serving their
national military services would be employed to make up the force. Such troops could be
detached on a leave of absence type basis from their native service while they were serving
with the 0.A.S.. Of course, they would retain their rank and pay status, as well as receive
promotion opportunities and credit for time in service as if they were still in their respective
national services. This force should be set up as an elite unit, appointment to which would
be on a competitive basis. Therefore, appointment to this force would be an honor; and
service with it an important asset on a military service resume. Such a system would provide
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The effectiveness of such a regional force when deployed for
peace keeping or other purposes has recently been demonstrated in
Chad, Africa.®® Similarly, the O.A.S. demonstrated its ability to
field an effective multinational force with its successful peace-

keeping mission in the Dominican Republic in 1965.%¢ In keeping"

with the underlying policies of the Inter-American system, how-
ever, the proposed force should not be used in an interventionery
manner.®” The force should only be deployed when its assistance is
requested by a legitimate government,®® or to investigate charges of

much incentive for appointment and thus theoretically, should attract the best of the re-
spective national military organizations for the O.A.S. to screen.

Alternatively, raw recruits could be inducted from the member states and trained en-
tirely by the O.A.S. for its specific purposes. This might avoid the danger of ingrained loyal-
ties to any particular national organizations as a sense of “esprit de corps” could be instilled
during training.

85. In Chad, a multi-national peacekeeping force was deployed with great effectiveness.
The force was organized under the auspices of the Organization of African Unity, which
similarly to the O.A.S., is a regional security organization within the framework of the
United Nations. See N.Y. Times, Jan. 21, 1982, at A3, col. 4.

Article 52 of the U.N. Charter authorizes regional organizations to deal “with such mat-
ters relating to the maintenance of international peace and security as are appropriate for
regional action.” U.N. CHARTER art. 52, para. 1.

86. During the civil strife which occurred in the Dominican Republic in 1965, the
0.A.S. deployed a force of approximately 13,000 troops to restore the peace, and ultimately,
to supervise the holding of free elections. Even though the mission was hailed as a success, it
unfortunately did not take place until after an initial, unilateral response on the part of the
United States.

The mission did however set the precedent for actual deployment of troops under the
command of the 0.A.S. See generally Note, supra note 6.

The O.A.S. action was taken pursuant to the Rio Treaty, and is authorized under Arti-
cles 7 and 8 of that treaty. See Rio Treaty, supra note 54, arts. 7, 8.

87. See supra notes 41, 43.

88. The invitation of a lawful government has been recognized as legal justification
under international law for a foreign nation to provide assistance, or to intervene in the
inviting nation. See generally Leich, Contemporary Practice of the United States relative
to International Law, 78 AM. J. INT’L L., 200, 203 (1984). However, the concept of a legiti-
mate government is at best rather amorphous, and thus subject to manipulation. The rights
of revolution and self-determination are recognized in international law, and are inimical to
the American tradition. See generally Note, supra note 68, at 143-52. Therefore, “invita-
tion” should not be relied upon as a legitimate justification for intervention on behalf of a
“legal,” but repressive regime.

Noted scholar, Farooq Hasson, has warned about allowing any permissive doctrines jus-
tifying intervention, except those explicitly provided for in the United Nations Charter or in
a multilateral treaty of similar import. Hassan’s reasoning is that interventions are invaria-
bly by the strong against the weak - an argument that must be taken seriously.

“To deny oppressed peoples the right to rebel openly against their governments by in-
tervening on behalf of these governments is to deny them any right to participation and any
hope for dignity.” Id. at 429.

For the foregoing reasons, before the proposed force is deployed to intervene in a situa-
tion of internal civil strife at the request of the ruling regime, the O.A.S. must carefully
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intervention by extra-national forces.®®

Additionally, this force could be deployed for such legitimate
purposes as the supervision of free elections® or to investigate
charges of violations of human rights.®

A major advantage of such a standing force is that it could be
rapidly deployed when necessary, rather than being hastily thrown
together on an “ad hoc” basis. Further, such a standing force could
develop its own procedures and institutional structures. This
would allow its component troops to operate in a more cohesive,
homogenous manner, thus lessening the problems caused by na-
tionalistic allegiances.?®

In addition to the leverage which this force would provide the
0O.A.S. in dealing with regional problems, the close collaboration of
national military forces, which would be necessary for the estab-
lishment of such a force, should greatly enhance the practice of
inter-american cooperation.®®

Apart from military uses, there are collateral benefits which
could be realized by the creation of such a force. For example, this
force could be quickly deployed to assist in the event of natural
disasters, which have unfortunately been quite common in Latin

consider whether its intervention would be promotive of the principles espoused by the In-
ter-American System, or whether its actions would merely serve to perpetuate the status
quo.

89. For example, in the present situation where there are charges of weapons flowing
across the border from Nicaragua into El Salvador, see supra notes 66-69 and accompanying
text, the O.A.S. forces could be deployed on the Salvadoran side of the border at the request
of the Salvadoran Government. From this position, these forces could investigate the
charges, and if necessary, take action to interdict the flow of weapons and troops from an
extra-national source. In this way, the extra-national intervention could be halted without
the necessity of intervening on the sovereign territory of the offending state. It should be
noted that one of the main justifications relied on by the United States in support of its
involvement in this specific situation is the interdiction of arms. See Lobel & Ratner, supra
note 66, at 40. Therefore, the deployment of the proposed O.A.S. force in the manner envi-
sioned above should put to rest this particular perceived need for U.S. action. Of course,
inversely, the Nicaraguan government could request the aid of the O.A.S. force in the same
manner.

90. Representative democracy is one of the founding principles of the Inter-American
system. See O.A.S. Charter, arts. 1-6, reprinted in C. FENWICK, supra note 1, at 548-49.
Therefore, deployment of the proposed O.A.S. force to insure the holding of free elections
would seem to be a legitimate 0.A.S. action. This was one of the functions of the temporary
0.A.S. force deployed in the Dominican Republic in 1965. See supra note 87.

91. For an excellent and extensive discussion of a proposal for a standing O.A.S. force
designed specifically to enforce human rights, see Note, supra note 6. As noted previously,
however, the model proposed there is far more interventionery in nature than the force here
envisioned. See supra note 79.

92. See supra note 85.

93. See generally Note, supra note 6, at 340.
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America.

V. CONCLUSION

The Inter-American system has as its cornerstones the doc-
trines of non-intervention and self-determination. In addition, the
0.A.S. is bound by its charter to the principles of representative
democracy, and the doctrines espoused in international law.

However, laws enacted without an appropriate enforcement
mechanism are generally ineffective, and tend to erode the credi-
bility of the entire legal system. This is true on any level, be it
local, national or international. This is reflected by the present sit-
uation in Central America, with national actors taking action in
disregard both of treaties to which they are party, as well as the
general tenets of international law.

Historically speaking, the United States has tended to act uni-
laterally in the Latin American Region. This has been due to per-
ceived threats to national security interests, as well as to feelings
that Latin America was properly within the U.S. sphere of influ-
ence. Such a policy of unilateral action runs counter to the princi-
ples of the Inter-American system. However, in the absence of any
legitimate force to settle regional disputes and promote the ideo-
logical concepts espoused by both the United States and the
0.A.S,, it is likely that the United States will continue to take uni-
lateral action, thus violating its own committments to the doc-
trines of non-intervention and self-determination.

A likely solution to this problem would be the establishment
of a standing multinational police force, made up of troops from
member nations of the O.A.S.. Such a force could be used to en-
force the principles of non-intervention, self-determination, and
representative democracy. As the promotion of these principles
should be ideologically compatible with the stated policies of the
United States, the existence of such a force should preclude any
perceived need for the United States to act unilaterally. Further,
the implementation of such a force under the O.A.S., where all of
the member states are considered equal, would be promotive of
solidarity, equality and cooperation between the nations of the
Western Hemisphere, thus advancing the very reasons for the exis-
tence of the Inter-American system.

David A. Rikard
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