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Article 8 of the August 2001 ILC Draft Articles on State
Responsibility requires that “the person or group of persons. .. is in
fact acting on the instructions of, or under the direction or control of,
that State” (emphasis added).** The ILC, however, provides no guidance
for what degree of control (e.g., effective or overall) is required.

The principles of international law concerning the attribution to
States of acts performed by private individuals or groups are not based
on rigid and uniform criteria, as already mentioned by the Tadic
Appeals Chamber.*

On a closer reading, it appears that the ICJ was not setting out an
“effective control” test, but was weighing a number of factors to
determine the degree of control required to trigger State responsibility.

The following factors can be crystallized from the Nicaragua and
Tadi¢ judgments.

VIII. FACTORS

A. Direct Interference

The first and most decisive factor is the direct interference of the
regular armed forces of a State in another State to support individuals or
military or paramilitary groups.

In the Nicaragua case, the ICJ found that there was no direct
interference to support the UCLA’s or the contras because “all United
States trainers or advisors remain[ed] on the other side of the frontier, or
in international waters.”*®

The ICTY on the other hand found direct interference by active
elements of the Army of the Federal Republic of Yugoslavia, which
continued to be involved in the conflict in Bosnia-Herzegovina.*’

B. Financial Assistance

A second very important factor is the financing of individuals or
military or paramilitary groups by the intervening State.
In the Nicaragua case, the ICJ found that the UCLA’s were

44. Report of the International Law Commission, UN. GAOR, 53d Sess., Supp. No.
10, U.N. Doc a/56/10. (Article 8: Conduct directed or controlled by a State: “The conduct of
a person or group of persons shall be considered an act of a State under international law if
the person or group of persons is in fact acting on the instructions of, or under the direction
or control of, that State in carrying out the conduct.”).

45. Tadié, Case No. IT-94-1-A, Appeals Judgment, at para. 117 (1999).

46. Nicaragua, 1986 1.C.J. at 60, para. 80.

47. Tadié, Case No. IT-94-1-A, Appeals Judgment, at para. 151 (1999).
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“persons in the pay” of the United States.”® Concerning the contras, the
ICJ found that

[i]nitial activities in 1981 seem to have been financed out of
the funds available to the CIA for ‘covert’ actions; . .. $19.5
million was allocated to these activities. Subsequently, . .. a
further $19 million was approved in late 1981....The
budgetary arrangements for funding subsequent operations
up to the end of 1983 have not been made clear, though a
press report refers to the United States Congress as having
approved ‘about $20 million’ for the fiscal year to 30
September 1983....During the fiscal year 1984 ...$24
million . . .was available to the Central Intelligence
Agency.”

The IC]J further found that

[flinance for supporting the military and paramilitary
activities of the contras was thus available from the budget
of the United States Government from some time in 1981
until 30 September 1984; and finance limited to
‘humanitarian assistance’ has been available since that date
from the same source and remains authorized until 30
September 1986.°

The ICTY held that the “financing, training and equipping or
providing operational support” of a military or paramilitary group was a
relevant factor to determine State responsibility and/or the international
character of an armed conflict.’! The Tadié¢ Appeals Chamber found that
there was a “continuing payment of salaries, to Bosnian Serb and non-
Bosnian Serb officers [of the Bosnian Serb Army] alike, by the
Government of the Federal Republic of Yugoslavia.”>* The pay of

all 1** Krajina Corps officers and presumably of all senior
Commanders [of the Bosnian Serb Army], as former officers

48. Nicaragua, 1986 1.C.J. at 48, para. 80.

49. Id. at 55, para. 95.

50. See also id. at 58, paras. 97, 99, 100.

51. Tadié, Case No. IT-94-1-A, Appeals Judgment, at para. 137.
52. Id. at para. 150.
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of the [Army of the Federal Republic of Yugoslavia],
continued to be received from Belgrade ... acknowledging
that a possible conclusion with regard to individuals, is that
payment could well ‘be equated with control.”*®

C. Military Assistance

A third factor is the military assistance provided by a State to
individuals or military or paramilitary groups.

In the Nicaragua case, the ICJ found that the conmtras received
arms, ammunition, food, and equipment, including uniforms, boots and
radio equipment from the CIA. Further, the CIA “supplied the [contras]
with intelligence, particularly as to Nicaraguan troop movements,
derived from radio and telephonic interception, code-breaking, and
surveillance by aircraft and satellites.”**

The Tadi¢ Appeals Chamber found that the forces of the Bosnian
Serb Army were “almost completely dependent on the supplies of the
[Army of the Federal Republic of Yugoslavia] to carry out offensive
operations.”’

D. Supervision

A fourth factor is the degree of supervision by a State over persons
or military or paramilitary groups.

The ICJ found, in the Nicaragua case, this factor decisive when it
required proof that the State issued specific instructions concerning the
commission of the unlawful acts in question. The ICJ was satisfied that
these specific instructions existed for the UCLA’s. There was sufficient
evidence that the UCLA’s were “persons...acting on the
instructions . . . under the supervision and with the logical support of
United States agents.”*® Thus, the UCLA’s had attacked according to an
established pattern.

A ‘mother ship’ was supplied . . .by the CIA;. . . Speedboats,
guns and ammunition were supplied by the United States
administration, and the actual attacks were carried out by
UCLA’s. . . .agents of the United States participated in the
planning, direction, support and execution of the operations.

53. Tadié, Case No. IT-94-1-A, Appeals Judgment, at para. 154 (1999).
54. Nicaragua, 1986 1.C.J. at 59, para. 101.

55. Tadi¢, Case No. IT-94-1-A, Appeals Judgment, at para. 155 (1999).
56. Nicaragua, 1986 1.C.J. at 48, para. 80.
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The execution was the task rather of the UCLA’s, while
United States nationals participated in the planning, direction
and support.’’

The ICJ required the same threshold of “effective control” for the
contras as it did for the UCLA’s. Although there was “considerable
material in press reports of statements by [contra] officials indicating
participation of CIA advisers in planning and the discussion of strategy
or tactics,”*® there was no proof that specific instruction had been issued
by the United States concerning the acts of the contras. Therefore, the
ICJ found that the United States was not responsible under international
law for the acts of the contras.

The Tadi¢ Appeals Chamber also held supervision to be a relevant
factor. The Appeals Chamber made a distinction between individuals
not organized into military structures, where “specific instructions or
directives aimed at the commission of specific acts” had to be given,
and military or paramilitary groups, where no specific instructions were
required, but only general coordination or “helping in the general
planning of its military activity.” The Appeals Chamber found that
“the [Army of the Federal Republic of Yugoslavia] controlled the
political and military objectives, as well as the military operation, of the
[Bosnian Serb army].”®® Officers who were not of Bosnian Serb
extraction were transferred from their postings in the army of the
Federal Republic of Yugoslavia to equivalent postings in the Bosnian
Serb Army. “[TThe [Army of the Federal Republic of Yugoslavia]
directed and supervised the activities and operations of [the Bosnian
Serb Army]. As a result, the [the Bosnian Serb Army] reflected the
strategies and tactics devised by the [Federal Republic of Yugoslavia
and its army].”®! Further,

[i]t was apparent that . . . the Bosnian Serb army continued to
act in pursuance of the military goals formulated in Belgrade.
In this regard, clear evidence of a chain of military command
between Belgrade and [the headquarters of the Bosnian
Serbs] was presented to the Trial Chamber and the Trial
Chamber accepted that the [Bosnian Serb Army’s] Main

57. Nicaragua, 1986 1.C.J. at 50-51, paras. 86.

58. Id. at 60, para. 104.

59. Tadié, Case No. IT-94-1-A, Appeals Judgment, at para. 155 (1999)
60. Id. at para. 150.

61. Id. at para. 151.
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Staff had links and regular communications with Belgrade.*

E. Nationality

A last factor, although not expressed in the judgments of the ICJ
and the ICTY, could be the relationship between the intervening State
and the nationality of the individuals or military or paramilitary groups.

An international tribunal is, however, not automatically bound by
the nationality granted by a State on the basis of its domestic laws.*
The nationality of persons or members of armed groups should not be
determined on the basis of formal national characterizations, but rather
upon an analysis of their substantial relations, taking into consideration
the different ethnicity of the persons or members of armed groups, and
their bonds with the foreign intervening State.** For example, Bosnian
Serbs who support the Greater Serbia cause are not Bosnians, they are
Serbs.

A common nationality between the individuals or the members of
the armed group and the intervening State can lead to a shared military
objective. The Tadi¢ Appeals Chamber found that a “distinguishable
feature of the [Army of the Federal Republic of Yugoslavia] and the
[Bosnian Serb Army] was that they possessed shared military
objectives. As a result, it is inherently unlikely that orders from
Belgrade circumventing or overriding the authority of local Corps
commanders [of the Bosnian Serb Army] would have ever been

62. Tadi¢, Case No. IT-94-1-A, Appeals Judgment, at para. 152.

63. See Advisory Opinion No. 4, Nationality Decrees issued in Tunis and Morocco,
1923 P.C.I.J. 1 (ser. B) No. 4: “it may well happen that, in a matter which, like that of
nationality, is not, in principle, regulated by international law, the right of a State to use its
discretion is nevertheless restricted by obligations which it may have undertaken towards
other States. In such a case, jurisdiction which, in principle, belongs solely to the State, is
limited by rules of international law.” Id. at 24; see also Nottebohm Case (Liechtenstein v.
Guatemala), 1955 1.C.J. 4 (making a distinction between on the one hand the right of every
sovereign State, to settle by its own legislation the rules relating to the acquisition of its
nationality, and on the other hand the international community which determines whether a
State is entitled to exercise protection and to seize the ICJ). “International practice provides
many examples of acts performed by States in the exercise of their domestic jurisdiction
which do not necessarily or automatically have international effect, which are not
necessarily or automatically binding on other States or which are binding on them only
subject to certain conditions.” Id. at 21. “Guatemala is under no obligation to recognize a
nationality granted in such circumstances.” Id. at 26; see also Barcelona Traction, Light and
Power Co., Ltd. (Belgium v. Spain) 1970 1.C.J. 83-84, at paras. 33-34 (separate opinion of
Judge Fitzmaurice).

64. Principle stated for the determination of the nationality of the victims under the
Geneva Conventions. Celebiéi, Case No. IT-96-21-A, Appeals Judgment, at paras. 81, 84
(Feb. 20, 2001); see also Kordié, Case No. IT-95-14/2-T, Trial Judgment, at para. 153 (Feb.
26,2001).
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necessary as these forces were of the same mind” (emphasis added).®

IX. TASK OF EVERY COURT OF FIRST INSTANCE

This—non exhaustive—Ilist of factors will have to be weighed to
determine the responsibility of an intervening State for the acts of
individuals or military or paramilitary groups.

Undue emphasis upon one factor, as opposed to a balanced
analysis of the reality of the relationship between that State and
individuals or military or paramilitary groups, could lead to evasion of
responsibility. For instance, stressing the ostensible structures and overt
declarations of a State may tacitly suggest to persons or groups who are
in de facto control of the State, that responsibility could be evaded
merely by resort to a superficial restructuring of the groups or by a
facile declaration that the reconstituted groups are henceforth
independent of their erstwhile sponsors.5

Every court of first instance, as a finder of the facts on the record,
will have to determine which factors it deems to be relevant, and which
degree of direct interference, financial or military assistance,
supervision, and nationality it requires to trigger the responsibility of the
intervening State, and therefore to change the character of the conflict
into an international one.®’

Therefore, there is no contradiction between Nicaragua and Tadic¢.
The ICJ, as a court of first instance and a finder of facts on the record,
could perfectly require a higher level of supervision (or “effective
control”), after it had established that the contras were an independent
organization. The contras were found to exist before the United States
started providing financial assistance, and to have continued their
operations after the United States had cut off their funds. %

The critical language of Nicaragua reads:

All the forms of United States participation mentioned
above, and even the general control by the [United States]

65. Tadi¢, Case No. IT-94-1-A, Appeals Judgment, at para 153 (July 15, 1999).

66. Id. at para. 154.

67. See also contra Commentary on the Draft Articles on Responsibility of States for
International Wrongful Acts, Report of the International Law Commission on the Work of its
Fifty-Third Session, supra note 1, at 59, 107, art. 8, comm. 5. (“In any event it is a matter for
appreciation in each case whether particular conduct was or was not carried out under the
control of a State, to such an extent that the conduct controlled should be attributed to it.” ).

68. Nicaragua, 1986 1.C.J. at 21, 53-54, 61, paras. 18, 93-94, 108 (“Even on the face of
the evidence offered by the Applicant, . . . the Court is unable to find that the United States
created an armed opposition in Nicaragua.”). Id. at para. 94.
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over a force with a high degree of dependence on it, would
not in themselves mean, without further evidence, that the
United States directed or enforced the perpetration of the
acts . . .. For this conduct [of a force with a high degree of
dependence on it] to give rise to legal responsibility of the
United States, it would in principle have to be proved that
that State had effective control of the military or paramilitary
operations in the course of which the alleged violations were
committed (emphasis added).®

However, nothing in the Nicaragua case suggests that the same
threshold of “effective control” has to be applied if the factors of the
case are different, like in Tadi¢, where the Bosnian Serb Army was just
a copy of the Army of the Federal Republic of Yugoslavia, and where
all the factors point towards the responsibility of the Federal Republic
of Yugoslavia.

CONCLUSION

A. The Bosnian Genocide Case

The ICJ will have a second chance to weigh the factors and to
decide whether a State is responsible under international law for the acts
of military or paramilitary groups.”

The State of Bosnia-Herzegovina brought a case against the
Federal Republic of Yugoslavia under the Genocide Convention,”' and
claims that a number of acts constituting genocide have been committed
by former members of the Army of the Federal Republic of Yugoslavia
and by Serb military and paramilitary forces under the direction of, at
the behest of, and with assistance from the Federal Republic of
Yugoslavia. More specifically, the case alleges:

military and paramilitary activities, including the bombing

69. Nicaragua, 1986 1.C.J. at 64-65, para. 115.

70. In the view of the I.C.J., the Genocide Convention is applicable, without reference
to the circumstances linked to the domestic or international nature of the conflict. Case
Concerning Application of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia-Herzegovina v. Yugoslavia), 1996 1.C.J. 595, 615, at para. 31 (July 11,
1996).

71. Convention on the Prevention and Punishment of the Crime of Genocide, G.A. Res.
260 A (III), Dec. 9, 1948.
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and shelling of towns and villages, the destruction of houses
and forced migration of civilians, and of acts of violence,
including execution, murder, torture, and rape which, in the
circumstances in which they have occurred, show ... that
acts of genocide have been committed . . .against the Muslim
inhabitants of Bosnia-Herzegovina.”

Bosnia-Herzegovina claims that the Federal Republic of
Yugoslavia is fully responsible under international law for these acts of
the Bosnian Serbs.

It would be logical that the ICJ would apply the five non
exhaustive factors in the same way as the ICTY. The ICJ could then
find (1) that there has been direct interference by the Army of the
Federal Republic of Yugoslavia in the conflict in Bosnia-Herzegovina;
(2) that the Bosnian Serb Army is financed, trained, and equipped by
Belgrade; (3) that the Army of the Federal Republic of Yugoslavia
provided military assistance to the Bosnian Serbs; (4) that the Bosnian
Serb Army is under the supervision of Belgrade, and that a more general
threshold of “overall control” can be applied in the Genocide case; and
(5) that the Bosnian Serbs and Mr. Milosiviéc were of the same
nationality and of “the same mind.”

Hence, the Federal Republic of Yugoslavia is to be found
responsible under international law for the genocide of the Bosnian
Muslims by the Bosnian Serbs.

72. Case Concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia-Herzegovina v. Yugoslavia), 1993 1.C.J. 3, 21, at para. 40
(Apr. 8, 1993) (Provisional Measures).
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