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multinational to reincorporate overseas including some punitive
measures for corporations that recently completed an inversion,
discussed in more detail infra Part V.'¥

F. STANLEY WORKS BACKED DOWN TO POLITICAL PRESSURE

Despite receiving the majority shareholder approval to move the
company, the Stanley Works Corporation, under intense political
pressure from the public and politicians, ultimately decided to cancel its
plans to reincorporate in Bermuda.'® Although Stanley Works’
executives reiterated their contention that the U.S. tax code creates
inequities for U.S.—based companies, but the decision to abandon the
plan was in anticipation of forthcoming reform.""

The Stanley Works Corporation bowed to the political pressure
from the legislature, which threatened to penalize companies that
relocate to achieve tax avoidance.'*> The new tax laws are expected to
eliminate the tax benefit that comes from the move.'”> As discussed
infra in more detail in Part VI, Congress has begun to consider
penalizing corporations that seek to exploit the tax haven loophole by
preventing them from entering into contracts with the government as
well as enacting laws that change the criteria for determining the
country of residence.'**

Stanley Works reconsidered its plan because of pressure from the
general public, the legislature, and its own labor unions.' Although
Stanley Works tried to reassure its workers that their jobs were not
being threatened, many labor unions expressed concern that U.S. jobs
may be in danger once the move was completed.® Enhanced pressure
and complaints coming from these organizations was another factor in
Stanley Works’ ultimate decision to scrap the move to the sunny shores
of Bermuda.'*’

Stanley Works is anticipating legislative action, which will address
the motivations that caused it to consider relocation to Bermuda.'*® The
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company is turning the tables and pressuring the legislature to change
the tax laws so that it can remain competitive.'” Stanley Works is
awaiting reformed tax measures that eliminate the incentive for U.S.
corporations to leave the country.'® Stanley Works, along with several
other companies that previously considered ultimately moving offshore,
halted plans for the time being because of the expectation of legislative
backlash toward expatriated corporations.'®' Stanley Works’
shareholders felt the pinch after the withdrawal of the proposed move
was made public.'®* After the decision to drop the inversion plans was
annoulr;g:ed, shares in Stanley Works fell $1.30 to close at $34.42 per
share.

V. THE EFFECT OF INVERSION ON THE U.S. ECONOMY

The recent epidemic of corporate inversions has detrimental
implications for the U.S. Economy.'® The government has begun to
recognize a need for reform in the area of international tax law in order
to protect the economy from further devastation.'®> The recent Stanley
Works proposal has brought this issue to the forefront as more U.S.
multinational corporations are embracing the financial incentives
available to them as a foreign corporation rather than their patriotic duty
to pay taxes.'®® Stanley Works was planning to join the long list of U.S.
multinationals, which have already completed their transition and are
reaping the tax benefits of foreign incorporation.'®’

The numerous companies that left the U.S. to find no-tax or low-
tax homes are slowing eroding the U.S. corporate tax base.'® The
companies that completed their corporate inversion have reduced the
U.S. tax base by $70 billion dollars and counting.'® Ingersoll-Rand
Co., Cooper Industries, and Tyco International are the most significant
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expatriating nomads, expecting to save approximately $450 million
dollars collectively in tax.'”® Ingersoll-Rand Co. of New Jersey, one of
Stanley Works’ competitors, will save $40 to $60 million a year due to
its reincorporation in Bermuda.'”! As a result of its reincorporation
abroad, a spokesperson for Cooper Industries, another of Stanley
Works’ competitors, said that it has saved about $13 million in taxes
during the last fiscal quarter ending June 30."> Tyco International Ltd.
has estimated that it will save an estimated $400 million in U.S. taxes as
a result of its conversion to a Bermudan Corporation.'”?

VI. THE U.S. GOVERNMENT’S PLANS TO REMEDY THE INVERSION
EPIDEMIC

In response to the exodus of corporations, the U.S. Treasury
Department issued an article focusing on corporate inversion and
seeking reform in U.S. tax policy to prevent American corporations
from seeking relocation to foreign homes.!”* Numerous scholarly
articles have been published regarding much needed reform in this area,
suggesting that U.S. corporations are suffering in the global market due
to this outdated tax scheme.” Legal publications are abundant with
criticism and suggestions that seem to have been disregarded by the
government.'’® Even this note suggests that the U.S. tax system should
be reevaluated to reflect a more global economy and to prevent the need
for U.S. corporations to attempt this maneuver.!”” Now that this issue
has been brought to the forefront, Congress has begun considering
alternatives to the current tax regime, as well as methods to penalize
companies who have already moved offshore or those who are planning
to relocate in the future.'”®

The Stanley Works proposal started a storm of controversy about
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corporate inversions during a time when corporate America has been
vilified for employing creative financial maneuvers.'” In this case,
Congress has decided to fight back.'®® With several proposals in the
works, Democrats and Republicans have banded together to implement
legislation aimed at preventing these offshore moves.'®!

Lawmakers are considering legislation that would eliminate the
need and motivation for corporate inversion by U.S. multinational
corporations.'®®  Proposals have been brought before Congress
recommending certain measures that would deter corporate inversion
activity by penalizing expatriated corporations.’®> For example, one
measure considers banning the ability of foreign-based corporations to
obtain government contracts.'®*  Other proposed legislation would
change how the country of residence is determined for tax purposes by
looking to the significance of its U.S. presence rather than its country of
incorporation.'®®  These proposals are intended to eliminate or reduce
the incentive for companies to invert without eliminating any of the
current tax base and, in some cases, recapture some tax revenue that
would otherwise be lost.'®
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corporation for tax purposes to eliminate the motivation for the inversion transaction.
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A. ELIMINATION OF CONTRACTS WITH INVERTED
CORPORATIONS

One governmental attempt to condemn expatriated companies is
embodied in legislation that would ban former U.S.-based multinational
corporations that recently expatriated from obtaining government
contracts.'®”  The motivation for this legislation stems from the
realization that ten of the biggest corporations that relocated received
approximately $1 billion dollars in revenue from the federal
government.'®® This sanction would force companies with significant
income from government contracts to lose a significant portion of the
benefit that inverting provides.'® For example, Accenture, a recent
expatriate, earned $282 million dollars from the government in 2001
and could potentially lose this source of income if this legislation is
adopted.'®

Although this punitive legislation would have a great impact on
some expatriated corporations, this strategy may not be as effective as a
deterrent as the legislature intended.’”! Larger companies have noted
that the tax savings from the move far exceed the profits earned from
dealings with the U.S. government.'”> Ingersoll-Rand, which could
potentially lose $20 million dollars in contracts with the government,
said that it has no plans of moving back to the United States because it
will save $60 million in taxes as a result of its reincorporation in
Bermuda.'”® For corporations whose bottom lines are significantly
enhanced by this strategy, the inability to contract with the federal
government will be an ineffective measure in preventing inversion.'”*
Therefore, this proposed legislation may not carry enough weight to
serve its ultimate purpose.'®
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B. TAX LAWS TO EVALUATE REALITY RATHER THAN
REINCORPORATION

Another legislative proposal to reduce the desirability of corporate
inversion is a bill that will treat corporations with a significant portion
of its shareholders in the United States as domestic corporations for tax
purposes.'”® For most corporations, this legislation would “slap a
moratorium on reincorporation” because of the high level of ownership
by U.S. shareholders, and also eliminate the main economic benefit of
moving offshore.'”” Legislators believe that by treating the inverted
corporations as domestic corporations, the tax loophole will close and
the corporate inversion epidemic will cease.'*®

Although these proposals may stop inversions, critics of the
proposals believe that the legislature is simply ignoring the underlying
cause driving corporations out of the country in the first place.”®® The
often cited reason corporations give for making the unpopular decision
to expatriate is that their competitive edge is being undermined by
staggering tax liabilities to the U.S. government.’ United States
multinational corporations fall victim to their foreign competitors who
are not subject to the added tax expense and can operate at a lesser
expense than their U.S. counterparts.”®!

Critics believe that blocking reincorporation alone will create
problems for U.S. companies, since they will “become more susceptible
to takeovers by foreign corporations.”” Prior congressional attempts
to remedy this situation have caused companies considering inverting,
such as Stanlegf Works, to postpone plans until this controversy has
been resolved.””

VII. PROPOSAL

Although elimination of the corporate income tax is not an option,
the U.S. could adopt the exemption system. This system is dependent
upon corporate tax revenue in order to sustain governments, and
thereby, excludes foreign income from the taxable income of the
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corporation.’® This would effectively “level the playing field” by
putting U.S. corporations in the same position as their foreign
counterparts while maintaining the competitive nature of the global
marketplace.’” This solution is a favorite among tax experts because
the exemption system is the most widely used taxation system
evidenced by the wide use of the exemption system by our most
significant competitor countries.’® The adoption of this type of system
would put U.S. corporations in a situation similar to its foreign—based
competition. 2’

The goal must be to ensure that a U.S. corporation is not paying a
higher tax on income earned in the same marketplace as its foreign
counterpart. The problem with this solution is that it represents a
significant reduction in corporate tax base.’”® Although the U.S.
economy is losing some of its tax revenue from corporations that have
already inverted or are considering inverting in the future, the adoption
of this system eliminates this type of revenue from all U.S.
corporations.’”®  The exemption system would lead to severe
consequences for the U.S. economy, while not providing any additional
incentive for corporations to remain residents of the United States.?'’
Though this remains a possible solution to the problem, it does not
achieve the desired result or attain Congress’ goal of retaining the tax
base.?"!

Another option would be to reduce the corporate tax rate for U.S.—
based companies to 25%, while continuing the 35% tax for foreign
companies. This would deter the companies who maintain a significant
portion of their business within the U.S. from becoming a foreign
corporation because while they would be reducing their tax from
worldwide income, those companies would be paying an additional
percentage for income derived in the U.S. Also, to prevent possible
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Japan and the United Kingdom where foreign source income is excluded for the most part
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system. Id.
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abuse of this system, no subsidiary of a foreign parent would be allowed
to use the lower percentage. Only resident corporations of the United
States would be allowed to pay the lower income tax. For companies
that generate most of their income from U.S. operations, the 10%
savings may generate more of an incentive to stay in the U.S. than
incorporating elsewhere. Although this will also serve as a reduction in
the overall U.S. corporate tax base, it would provide a disincentive for
corporations to expatriate outside of the U.S. taxing jurisdiction
altogether. This proposal can realistically be implemented and would
accomplish the primary objectives of Congress and corporate America.

CONCLUSION

Corporations are finding themselves torn between allegiance to
their country and allegiance to their shareholders.”'* The reality of the
situation is that as long as the tax system remains unchanged, U.S.
corporations will continue to be faced with this dilemma. The criticism
directed at U.S. corporations relocating abroad is misplaced and is
better aimed at the deficiencies of the U.S. corporate system.

The U.S. tax system for foreign income needs to be reexamined to
reflect the changes that have occurred in the global marketplace.”’* The
focus needs to be centered on enhancing the competitiveness of the U.S.
multinational corporations rather than maximizing corporate tax
revenue.”'* The recent Stanley Works dilemma brought to the forefront
the issue of corporate inversion as a result of a tax system not allowing
U.S. multinational corporations to easily compete with foreign
corporations.”'> Until this problem is resolved, U.S. multinationals may
be forced to evaluate their options and exploit any loopholes, whether
tax-related or not, regardless of the condemnation of the government or
the public.'®

It is easier to blame the evil corporate monster in the midst of all
the recent scandal and sympathize with the government. The reality of
the situation is that the government has sat idle while the economy and
the marketplace have changed. The government is now attempting to
shift the blame to the corporations who are finding that competitive
pressure necessitates the exploitation of regulatory loopholes in order to
survive. This issue will not be resolved by preventative legislation, as it
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213. See Leonard, supra note 175, at 514,
214. Id.
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requires a major reevaluation of our problematic tax rules beginning
with the treatment of foreign source income.

The U.S. tax code is forcing U.S. multinationals to seek the
advantages of reincorporating in foreign jurisdictions. By looking at the
Stanley Works proposal, one can see how lucrative such a maneuver
could be to a U.S. corporation. The tax system needs to be reformed so
that U.S. multinationals, such as Stanley Works, are not forced to
choose “profits over patriotism.”?!”
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